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PREFACE. 

THIS  volume  of  reports  of  the  United  States  District  Court 
for  the  District  of  Porto  Rico  marks  the  beginning  of  Fed- 
eral jurisprudence  in  this  island.  It  is  the  beginning  of  what  will 
doubtless  prove  a  long  line  of  important  and  valuable  decisions. 
The  fact  of  the  affirmance  or  reversal  of  any  of  the  decisions  here- 
in reported,  bv  the  Supreme  Court  of  the  United  States,  is  noted 
at  the  end  of  the  report  of  the  case.  Footnotes  to  some  of  the 
cases  have  been  added,  calling  attention  to  valuable  sources  where 
the  questions  involved  in  or  suggested  by  the  case  have  been 
treated,  in  the  hope  that  these  sources  of  information  may  prove 
useful  to  the  profession. 
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RULES 

OF  THB 

XJIsriTED   STATES    COURT 

FOR  THB 

DISTRICT  OF  PORTO  RICO 

ADOFTBD  8BPTBMBBR  16,   1900. 

Judge.  Hon.  A\riLLl  AM  H.  HOLT. 


Ordered,  that  the  following  rules  be  adopted  by  this  court, 
subject  to  be  modified  by  special  order  in  any  cause  when  it 
shall  be  made  to  appear  that  the  due  administration  of  justice 
requires  a  modification. 


RULE  1. 

Terms  will  be  held  at  San  Juan  on  the  second  Monday  in 
April  and  October;  at  Ponce  second  Monday  in  January  and 
May,  and  at  Mayaguez  first  Monday  in  June  and  December. 
Special  terms  will  be  held  by  order  if  needed. 

RULE  2. 

The  seal  of  the  court  shall  have  thereon  the  words :  "United 
States  District  Court  for  the  District  of  Porto  Rico,"  and  the 
word  "seal"  in  the  center. 

RULE  3. 

Any  person  admitted  to  practise  law  in  any  United  States 
court  or  the  supreme  court  of  any  state  of  the  United  States,  or 
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the  supreme  court  of  Porto  Rico,  and  who  is  of  good  standing 
therein  and  a  resident  of  Porto  Rico,  may,  upon  motion,  be 
admitted  as  a  member  of  the  bar  of  this  court  upon  taking  the 
following  oath : 

"I  do  solemnly  swear  that  I  will  demean  myself  as  an  attor- 
ney and  counsellor  of  this  court  uprightly  and  according  to  law, 
and  that  I  will  support  the  Constitution  of  the  United  States  and 
the  laws  thereof." 

Foreign  attorneys  of  good  standing  will  be  allowed  to  prac- 
tise specially  in  the  court.  The  clerk  shall,  at  each  place  where 
court  is  held,  enter  the  name  of  each  attorney,  solicitor,  and 
proctor  in  a  roll  book,  as  he  is  admitted  to  practise. 

By  order  of  the  court  November  24,  1902,  the  first  para- 
graph of  Rule  3  was  amended  to  read  as  follows : 

"Any  person  resident  in  Porto  Rico  and  admitted  to  practise 
law  in  any  United  States  court,  or  the  supreme  court  of  any 
state  of  the  United  States,  or  in  the  supreme  court  of  Porto 
Rico,  or  any  person  who,  upon  submitting  to  such  examination 
as  this  court  may  direct  as  to  his  knowledge  of  the  law  (the 
court  reserving  the  power  to  direct  an  examination  if  it  seems 
proper  as  to  any  applicant),  shall  be  found  qualified,  may,  if 
he  be  of  good  character,  be  admitted  as  a  member  of  the  bar 
of  this  court  upon  taking  the  following  oath:" 

The  remainder  of  the  rule  was  left  unchanged, 

RULE  4. 

Actions  at  law  shall  be  begun  by  the  filing  of  the  declaration 
with  and  the  issuance  by  the  clerk  of  the  summons,  returnable 
to  the  first  day  of  the  next  term  beginning  not  less  than  ten 
days  thereafter.  If  executed  within  the  ten  days,  the  case  shall 
go  over  to  the  next  term. 
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RULE  5. 

Before  any  original  process  is  issued  in  a  suit  at  law  or  equity, 
or  any  proceeding  is  taken  in  a  suit  removed  to  this  court  on 
behalf  of  a  complainant  or  plaintiff,  except  the  United  States, 
said  complainant  or  plaintiff  shall  deposit  such  sum  of  money  as 
the  clerk  of  the  court  may  think  necessary  to  cover  the  cost 
of  the  officers  of  the  court  in  said  suit,  which  may  be  due  by 
such  complainant  or  plaintiff,  or  complainants  or  plaintiffs, 
not  exceeding  fifty  dollars  ($50),  or,  in  lieu  thereof,  the  com- 
plainant or  plaintiff,  or  the  complainants  or  plaintiffs,  shall 
execute  a  bond  payable  to  the  clerk  of  the  court,  with  approved 
resident  security,  conditioned  that  the  parties  thereto  will  pay 
to  said  clerk  for  the  benefit  of  the  officers  of  the  court  the  full 
amount  of  their  respective  fees  due  by  said  plaintiff  or  plain- 
tiffs, or  that  they  will  pay  into  court  when  ordered  the  full 
amount  of  said  fees. 

And  any  defendant  in  suits  pending  in  this  court  may  execute 
bond,  with  like  condition  as  to  costs  and  fees  which  may  accrue 
against  him,  or  them,  or  make  a  deposit  for  that  purpose  with 
the  clerk.  As  long  as  such  bonds  remain  good,  or  said  deposit 
is  not  exhausted,  all  officers  of  the  court  must  perform  their 
respective  duties  on  behalf  and  for  said  party  or  parties  with- 
out the  pajTuent  of  their  fees  in  advance  or  other  security 
therefor;  and  any  of  said  officers  shall  have  the  right  to  move 
the  court  to  have  said  deposit  made  or  bond  executed  by  the 
plaintiff  or  plaintiffs,  or  to  have  an  additional  deposit  or  bond 
made  by  him  or  them,  whenever  the  same  may  be  necessary  to 
secure  the  cost  in  a  suit  The  clerk  shall  deposit  all  money 
received  by  him  under  this  rule  in  a  solvent  bank  to  his  credit 
as  clerk,  and  shall  keep  an  accurate  account  of  all  money  re- 
ceived and  paid  out,  which  shall  always  be  open  to  the  inspec- 
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tion  of  any  interested  person ;  and  he  may  pay  out  of  said  de- 
posits his  own  and  other  officers'  fees  without  an  order  of  the 
court. 

By  order  of  the  court  November  30,  1903,  the  second  para- 
graph of  Rule  5  was  amended  by  inserting  the  following  after 
the  word  *^clerk,"  first  found  therein : 

"Each  party  to  a  suit,  save  the  United  States,  must  prepay  or 
secure  by  deposit  or  bond  his  own  fees  to  the  officers  of  the 
court,  including  the  clerk,  the  liability  for  them  as  between  the 
parties  to  abide  the  result  of  the  suit,  save,  however,  this  is  not 
required  of  one  suing  as,  or  one  sued  as,  a  poor  person,  if  he 
makes  oath  that  because  of  his  poverty  he  cannot  do  so." 

RULE  6. 

The  defendant  in  any  civil  action  may,  at  any  time  before 
the  trial  of  the  same,  apply  for  a  rule  on  the  plaintiff  to  give 
security  for  the  payment  of  the  costs  and  charges  which  may  be 
adjudged  against  him  in  such  action,  if  the  plaintiff  is  a  non- 
resident Upon  such  rule  being  made  absolute,  the  plaintiff 
shall  comply  therewith  within  a  certain  time,  to  be  fixed  in  the 
order  of  the  court,  and  on  failure  to  do  so  the  suit  shall  be  dis- 
missed upon  motion. 

RUI^E  7. 

The  transcript  of  actions  removed  to  this  court  shall,  in  the 
absence  of  special  order,  be  filed  at  the  court  which  is  nearest, 
measured  by  air  line,  to  the  courthouse  from  which  said  suit 
was  removed.  It  may  be  filed  by  order  of  court  on  the  first 
day  of  the  term  next  ensuing  the  removal,  or  before  that  time, 
by  either  party;  but  if  the  transcript  be  filed  before  said  term, 
no  order  shall  be  made  in  said  cade  before  said  term,  unless  the 
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opposing  party  or  his  counsel  be  present,  or  have  notice  of  the 
motion.  The  opposite  party  shall  enter  his  appearance  on  the 
day  the  transcript  is  filed.  The  plaintiff,  3r  complainant  plain- 
tiffs in  cases  removed,  shall  elect  whether  said  case  shall  be 
prosecuted  in  this  court  at  law  or  in  equity.  This  election  shall 
be  within  three  (3)  days  after  the  filing  of  the  transcript  at  the 
time  indicated  in  the  bond  given  in  the  other  court,  or  within 
five  (5)  days  after  he  or  they  have  notice  of  the  filing  of  the 
transcript  if  filed  before  that  time.  If  no  election  is  made  with- 
in said  time,  the  clerk  shall  docket  the  case  at  law  or  in  equity, 
as  it  may  have  been  in  the  other  court  at  the  time  of  the  re- 
moval. But  neither  this  election  nor  docketing  shall  prevent 
the  question  of  the  jurisdiction  of  the  court  being  raised  for  its 
decision;  and,  after  such  election  or  docketing,  the  cause  shall, 
proceed  as  if  originally  brought  in  this  court;  and  the  court 
shall  order  a  translation  or  reformation  of  any  pleading  when 
necessary  or  proper  to  conform  to  the  practice  in  this  court 

RULE  8. 

Actions  at  law  removed  to  this  court  shall  stand  for  trial  at 
the  first  term  thereafter ;  and  actions  at  law  brought  in  this  court 
shall  stand  for  trial  at  the  first  term  beginning  ten  (10)  days 
after  the  service  of  the  summons. 

RULE  9. 

Process  shall  be  served  by  the  marshal  or  his  deputy  or  some- 
one specially  appointed  by  him  to  do  so,  by  delivering  a  true 
co]>y  thereof  to  the  person  to  be  served;  or,  if  he  cannot  be 
found  at  his  usual  place  of  abode,  then  to  an  adult  person  resi- 
dent in  the  family;  and  in  actions  at  law,  if  the  summons  is 
executed  ten  (10)  days  before  the  commencement  of  the  term, 
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the  case  shall  be  placed  upon  the  docket  for  the  first  day  of  that 
term,  when  judgment  will  be  rendered  unless  a  defense  is  filed 
or  further  time  given  by  tho  court.  If  the  defense  be  a  motion 
or  demurrer,  it  shall  be  heard  and  disposed  of  as  soon  as  prac- 
ticable. When  the  defense  is  an  answer  requiring  a  reply  or 
other  pleading,  said  reply  or  other  pleading  must  be  filed  within 
two  days  after  the  filing  of  the  answer.  All  subsequent  plead- 
ings necessary  to  make  an  issue  shall  be  filed  within  two  dayf^ 
after  the  filing  of  the  prior  pleading  to  which  it  replies,  and  all 
the  pleadings  shall  be  duly  verified ;  and  this  may  be  required 
by  rule. 

Sendee  of  any  civil  process  on  Sunday  shall  be  void,  unless 
the  party  in  whose  favor  it  issues  makes  oath  that  he  has  good 
reason  to  believe  the  person  liable  thereto  will  depart  from  the 
district  under  cover  of  Sunday,  and  that  service  cannot  other- 
wise be  had. 

Service  of  process  may  be  made : 

(a)   Upon  a  partnership  by  service  upon  a  member  of  it. 

(6)  Upon  a  private  corporation  u]K)n  its  chief  officer  within 
the  district ;  if  none,  then  upon  its  chief  agent. 

(c)  Upon  a  municipal  corporation  upon  its  chief  officer  with- 
in the  district. 

Writs  of  attachment  and  execution  shall  be  levied  upon  per- 
sonal property  by  taking  it  into  actual  custody,  and  upon  real 
estate  by  posting  a  copy  thereof  in  a  conspicuous  place  thereon, 
and  giving  to  the  occupant,  if  there  be  one,  a  copy  thereof ;  or, 
if  he  be  absent,  to  an  adult  member,  if  there  be  one,  of  his 
family.  The  return  of  the  officer  of  a  levy  upon  real  estate 
shall  be  copied  by  the  clerk  in  a  book  kept  for  that  purpose. 

RULE  10. 
In  actions  at  law  the  clerk  shall  issue  wTits  of  attachment 
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and  garnishment  upon  the  plaintiiF  executing  bond  with  suffi- 
cient security,  to  be  approved  by  the  clerk  in  double  the  value 
of  his  claim,  conditioned  to  pay  the  defendant,  or  other  party 
injured  thereby,  all  costs  and  damages  arising  from  the  writ, 
if  finally  decided  it  was  wrongfully  obtained,  and  upon  the 
filing  by  or  on  behalf  of  plaintiff  of  an  affidavit,  stating  that 
plaintiff  has  a  good  cause  of  action,  and  that  affiant  has  reason 
to  believe  the  defendant  intends  to  and  will  fraudulently  part 
with  or  conceal  his  property  before  judgment  can  be  recovered 
against  him,  so  that  said  judgment  cannot  be  satisfied;  or  that 
such  defendant  has  departed  the  jurisdiction  and  has  so  re- 
mained, or  affiant  believes  he  intends  so  to  remain,  more  tlian 
sixty  days  in  order  to  defeat  service  of  process. 

RULE  11. 

Property  so  seized  shall  be  appraised  by  two  housekeepers,  to 
be  chosen  and  sworn  by  the  officer  making  the  levy,  the  appraise- 
ment to  be  returned  as  part  thereof;  and  any  attachment  or 
garnishment  may  be  released  by  the  execution  of  a  bond  with 
sufficient  surety,  to  be  approved  by  the  clerk,  in  a  sum  double 
the  appraised  value  or  money  garnisheed,  conditioned  for  the 
return  of  the  property  or  money,  or  the  payment  of  the  ap- 
praised value,  in  case  the  plaintiff  recovers  his  judgment  against 
the  said  defendant,  and  attachment  or  garnishment  is  not  dis- 
solved. 

RULE  12. 

If  the  officer  having  an  execution  or  an  attachment  at  law 
doubts  if  property  is  liable  to  it,  he  may  require  the  plaintiff 
therein  to  execute  to  him  a  bond  with  sufficient  surety,  to  be 
approved  by  him,  in  double  its  value,  to  be  fixed  by  two  ai>- 
praisers,  to  be  selected  and  sworn  by  him,  conditioned  that  the 
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plaintiff  will  pay  to  him  al]  damages  that  he  may  sustain  by 
reason  of  the  seizure  or  sale  thereof. 

RULE  13. 

Notices  shall  be  served  by  the  delivery  of  a  copy  thereof  to 
the  person  to  be  notified,  or,  if  absent  from  his  usual  place  of 
abode,  to  an  adult  member  of  his  family,  or,  if  none  be  found 
there,  by  posting  a  copy  thereof  on  the  front  door,  the  service 
to  be  by  the  marshal  or  any  adult  person ;  but  if  the  latter,  he 
shall  make  affidavit  to  prove  service, 

RULE  14. 

All  pleadings,  exceptions,  motions,  and  proceedings  shall  be 
in  English  and  written  plainly  in  ink  upon  one  side  only  of  good 
paper;  but  counsel  will  be.permitted  to  address  the  court  or  jury 
in  Spanish,  the  same  being  then  interpreted.  All  motions,  or- 
ders, judgments,  or  decrees  asked  for  or  obtained  shall  be  drawn 
by  the  counsel  asking  or  obtaining  the  same,  and  all  agreements 
between  them  as  to  causes  pending  in  court  shall  be  in  writing, 
and  filed,  or  they  will  not  be  regarded. 

RULE  16. 

Jurats  and  affidavits  may  be  made  before  the  officers  named 
in  Equity  Rule  69,  adopted  by  the  supreme  court,  or  before  the 
clerk  of  any  court  of  record. 

RULE  16. 

There  is  vested  in  the  clerk  of  this  court  the  general  power 
to  name  in  all  cases  commissioners  to  take  testimony,  in  like 
manner  that  this  court  or  the  judge  thereof  may  do  under  the 
67th  Equity  Rule  prescribed  by  the  supreme  court 
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RULE  17. 

All  objections  to  the  form  and  manner  in  which  depositions 
are  taken  or  returned  will  be  waived,  unless  such  objections  are 
specified  in  writing,  and  filed  in  court  or  with  the  clerk,  within 
thirty  (30)  days  after  the  depositions  are  opened. 

RULE  18. 

Reports  of  sale  shall  be  returned  to  the  clerk's  office  as  soon 
after  the  date  as  practicable,  and  the  day  of  the  return  shall 
be  entered  by  the  clerk  in  the  rule  order  book.  The  parties  in 
interest  shall  have  one  month  from  the  time  of  filing  the  report 
to  file  exceptions  thereto ;  and,  if  no  exceptions  are  filed  within 
that  period,  the  report  shall  stand  confirmed  on  the  next  rule 
day  after  the  month  has  expired. 

If  exceptions  are  filed  they  shall  be  heard  at  the  convenience 
of  the  court  Reports  of  sale  may  be  filed  in  court,  and,  in  the 
absence  of  a  special  order,  shall  lie  over  for  exceptions  thirty 
(30)  days. 

RULE  19. 

Persons  who  testify  for  themselves  in  chief  shall  do  so  before 
taking  other  testimony  in  chief. 

RULE  20. 

The  attorney  or  solicitor  or  proctor  of  the  complainant  or 
plaintiff  or  libellant  shall  have  a  lien  for  a  reasonable  fee  on  the 
claim  sued  for  and  also  any  property  recovered  or  its  proceeds ; 
and  the  attorney  or  solicitor  of  the  defendant  shall  have  a  like 
Hen  on  any  property  in  suit,  and  as  to  which  his  client  8Ticceeds. 
If  the  record  shows  the  name  of  the  attorney,  solicitor,  or  proc- 
tor, the  defendant  or  defendants  in  the  action  and  the  claimant 
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in  the  libel  shall  have  notice  of  the  lien ;  but  if  the  suit  or  libel 
be  compromised,  and  the  compromise  is  entered  as  the  judgment 
or  decree  of  the  court,  the  attorney,  solicitor,  or  proctor  shall 
have  no  claim  for  any  part  of  his  fee,  unless  such  claim  is  rec- 
ognized cr  given  in  such  judgnaent  or  decree. 

RULE  21. 

When  real  estate  has  be<3n  sold  under  a  judgment  at  law  of, 
or  an  execution  from,  this  court,  and  deed  made,  the  court,  or 
judge  in  vacation,  may,  upon  ten  (10)  days'  notice  by  the  pur- 
chaser to  the  defendant  or  party  in  possession  award  the  pos- 
session, if  proper  to  do  so,  and  at  such  time  as  he  may  see  proper, 
by  order  to  be  entered  upon  the  order  book,  and  upon  which  the 
clerk  shall,  upon  demand  of  the  party  entitled  thereto,  issue  a 
writ  of  possession. 

RULE  22. 

The  rule  day  of  this  court  shall  be  the  first  Monday  in  eacli 
month,  beginning  with  October,  1900 ;  and  in  causes  pending  in 
the  United  States  provisional  court  when  it  expired,  in  which 
the  time  to  plead  had  not  expired,  the  time  to  do  so  shall  begin 
on  October,  rule  day,  1900. 

Whenever  an  equity  cause  is  ready  for  hearing  and  the  court 
is  not  then  in  session,  either  party  may,  previously  having  given 
the  opposite  counsel  ten  (10)  days'  written  notice,  require  the 
clerk  to  put  said  cause  on  the  docket  for  hearing  at  the  next  rule 
day,  and,  if  not  otherwise  directed  by  the  court  or  the  judgo 
thereof,  the  clerk  shall  on  said  rule  day  submit  said  cause.  When 
a  cause  is  submitted,  both  parties  must  give  the  clerk  a  list  of  all 
the  pleadings  and  evidence  each  desires  to  read  on  said  hearing, 
and  this  must  be  done  within  five  (5)  days  after  said  submis- 
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sion,  to  be  entered  by  him  on  the  record  book,  together  with  the 
process  and  return  thereof,  and  the  party  submitting  said  cause 
shall,  by  counsel  or  personally,  file  a  brief  with  the  clerk  within 
ten  (10)  days  after  said  submission,  and  the  opposite  party, 
by  coimsel  or  personally,  must  file  his  brief  within  fifteen  (15) 
days  after  said  submission.  If  either  party  desires  an  oral  ar- 
gument, they  must  give  written  notice  thereof  to  the  opposite 
counsel  and  the  judge  who  is  to  hear  the  cause,  and  the  judge 
will  fix  the  time  and  place  for  hearing  the  oral  argument.  The 
clerk  shall  put  upon  the  docket  for  the  first  day  of  each  term 
all  equity  causes  which  are  ready,  or  should  under  the  rules  be 
ready,  for  hearing,  and  which  have  not  been  submitted. 

RULE  23. 

Demurrers,  exceptions,  and  motions  in  equity  causes  may  be 
heard  at  the  convenience  of  the  court,  but  reasonable  notice  shall 
be  given  to  the  opposite  party,  or  his  or  her  solicitor,  of  the  time 
when  the  same  will  be  called  up  by  a  par^;  if  the  same  has  not 
been  docketed  for  a  particular  day. 

RULE  24. 

The  clerk  of  the  court  will  enter,  from  his  minute  book,  into 
the  record  book  all  orders,  judgments,  decrees,  and  other  actions 
of  the  court  as  soon  as  practicable,  and  same  shall  be  read  aloud 
by  the  clerk  from  said  record  book  on  the  morning  of  each  rule 
day  held  by  the  court  when  without  a  jury,  and  on  the  morning 
of  each  Monday  when  the  court  is  being  held  with  a  jury ;  and 
all  judgments  and  decrees  and  all  orders  of  a  final  character 
will  be  considered  as  enrolled  after  the  expiration  of  ten  (10) 
days  from  their  date,  and  then  enforceable  by  appropriate  writ, 
unless  sooner  ordered  by  the  court 
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RULE  25. 

Judgments  for  money  may  be  replevied  before  the  clerk  be- 
fore issuance  of  execution,  for  three  months,  by  the  defendant 
giving  bond  with  good  security,  bearing  interest  from  date,  pay- 
able to  plaintiff,  and  upon  which  execution  may  issue  at  ma- 
turity, payable  in  cash.  Executions  not  issued  on  replevin 
bonds  may  be  replevied  before  the  marshal  in  the  same  way  and 
for  the  same  time,  to  be  returned  by  him,  and  upon  which,  at 
maturity,  execution  for  cash  will  issue. 

Execution  sales  of  personal  property  shall  be  at  such  time 
and  place  as  the  marshal  may  fix,  ten  (10)  days'  notice  being 
given,  one  to  be  posted  at  the  place  of  sale,  and  two  others  at 
public  places  in  the  vicinity. 

Sales  of  real  estate  shall  ht  upon  the  premises ;  one  notice  to 
be  posted  thereon,  and  others  at  two  public  places  in  the  vicinity, 
and  published  once  a  week  for  four  (4)  weeks  in  one  newspaper 
of  general  circulation,  in  or  nearest  to  the  district  where  the 
property  is  situated ;  all  notices  of  sale  to  describe  the  property. 
Personal  property  shall  be  sold  on  thirty  (30)  days'  time,  save 
if  it  brings  one  hundred  dollars  ($100)  or  less  it  shall  be  cash; 
real  estate  for  one  third  cash,  one  third  in  one  year  and  one 
third  in  two  years;  purchasers  at  all  sales  on  credit  giving 
bond,  with  good  security,  bearing  interest  from  date,  payable  to 
plaintiff,  and  upon  which  execution  may  issue  for  cash  at  ma- 
turity. 

RULE  26. 

Upon  the  return  of  an  execution  "No  property,"  the  plaintiff 
shall,  without  oath  or  bond,  be  entitled  to  an  attachment  or 
garnishment  against  the  property  of  the  defendant 
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RULE  27. 

The  claimant,  other  than  the  defendant,  of  any  property 
seized  under  execution  or  attachment,  may  obtain  or  retain  it 
by  executing  bond  to  the  plaintiff,  with  good  security,  in  double 
the  appraised  value  thereof,  it  to  be  fixed  by  two  appraisers,  Uy 
be  selected  and  sworn  by  the  officer,  conditioned  that  the  claim- 
ant will  be  responsible  to  the  plaintiff  for  the  appraised  value 
thereof  and  10  per  cent  thereon,  and  costs,  if  it  shall  be  adjudged 
that  it  was  liable  to  the  execution  or  attachment,  which  may  be 
determined  by  the  court  or  judge  in  vacation  upon  ten  (10) 
days'  notice,  and  judgment  entered  in  the  order  book. 

RULE  28. 

In  case  of  a  forfeited  bail  bond  or  recognizance,  and  judg- 
ment thereon  in  lieu  of  scire  facias,  ordinary  summons  and  ex- 
ecution shall  issue. 

RULE  29. 

The  clerk  shall  keep  in  the  papers  of  each  cause  a  brief  mem- 
orandum of  the  steps  taken  in  it,  and  on  a  different  colored 
paper  from  the  other  papers. 

RULE  30. 

The  marshal,  for  selling  property  under  execution  or  collect- 
ing and  paying  over  money  thereunder,  shall  charge  1  per  cent 
of  the  proceeds,  not  in  any  case  to  be  less  than  five  dollars  ($5), 
and  any  expense  of  advertising  and  selling,  to  be  shown  by  his 
return  on  oath. 

RULE  31. 

In  the  service  of  all  process  or  notice,  the  officer  or  person 


U  PORTO  RICO 

Rules  of  Court. 

serving  it  shall  explain  the  substance  of  it  to  the  person  upon 
whom  it  is  served. 

RULE  32. 
R  E  1»  L  E  V  I  N. 

Whenever  any  person  sues  for  personal  property,  and  he  or 
his  agent  or  attorney  shall  file  an  affidavit  that  such  person  is 
lawfully  entitled  to  the  possession  of  it,  describing  the  same  and 
stating  its  true  value ;  that  the  same  has  not  been  taken  for  tax, 
tissessment,  or  fine  levied  by  virtue  of  law,  nor  seized  under 
execution  or  attachment  against  the  goods  or  chattels  of  such 
plaintiff;  and  that  the  defendant  has  possession  of  and  wrong- 
fully detains  said  property  from  the  plaintiff, — he  shall  have  a 
right  to  a  writ  of  replevin  for  the  recovery  of  said  property  and 
of  the  damages  actually  sustained  by  plaintiff  by  the  wrongful 
capture  or  detention  thereof.  The  writ  shall  be  returnable  as 
other  process  in  actions  at  law,  and  it  shall  command  the  mar- 
shal to  replevy  the  goods  and  chattels  so  alleged  to  be  in  the 
possession  of  the  defendant,  describing  them.  If  the  prop- 
erty to  be  replevied  be  in  the  possession  of  the  defendant  named 
at  the  time  of  the  issuance  of  the  writ,  but  shall  pass  into  the 
possession  of  a  third  person  before  the  execution  thereof,  the 
marshal  shall  execute  it  upon  the  property  in  the  possession  of 
such  third  person,  and  shall  serve  the  writ  and  summons  upon 
both  the  defendant  and  such  third  person,  making  his  return  ac- 
cordingly, and  the  suit,  with  proper  amendments,  shall  proceed 
against  such  third  person.  The  property  replevied  shall  remain 
in  the  possession  of  the  marshal  for  the  space  of  three  days,  un- 
less the  defendant  shall  sooner  file  a  bond  with  conditions,  as 
hereinafter  provided.  At  the  end  of  three  days,  or  any  time 
thereafter,  the  plaintiff  may  obtain  possession  of  said  property 
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by  filing  a  like  bond.  The  conditions  of  the  bond  in  replevin 
shall  be  to  have  said  property  (describing  it),  forthcoming  to 
abide  the  result  of  suit,  or  to  pay  all  damages  caused  by  failure 
to  produce  the  same  in  as  good  condition  as  when  received,  and 
its  penal  sum  shall  be  doublfi  the  value  as  stated  in  the  affidavit. 
If  it  shall  appear  on  default  of  the  defendants,  or  upon  trial,  or 
wrongfully  taken  or  detained  by  the  defendant,  and  the  said 
otherwise,  that  the  goods  described  in  the  declaration  were 
goods  shall  have  been  delivered  to  plaintiflF  by  the  officer  execut- 
ing the  writ,  the  plaintiff  shall  have  judgment  for  his  damages 
caused  by  the  taking  and  detention,  and  for  his  costs  of  suit. 
If  it  shall  appear  as  above  set  forth,  that  the  goods  have  been  de- 
livered to  the  defendant,  the  plaintiff  shall  take  judgment  for 
the  property  itself,  and  against  the  defendant  and  the  sureties 
on  the  forthcoming  bond  of  the  defendant,  for  the  value  of  the 
property,  the  value  of  each  article  being  fixed,  such  judgment  to 
be  satisfied  by  a  recovery  of  the  property,  or  of  the  amount  ad- 
judged against  the  defendant  and  his  sureties.  After  the  rendi- 
tion of  the  judgment  the  plaintiff  may,  at  his  option,  sue  out  a 
writ  of  possession  for  the  property,  and  execution  for  his  costa, 
or  sue  out  execution  against  the  defendant  and  his  sureties  for 
the  amount  recovered  as  aforesaid  and  costs.  If  he  shall  elect 
to  sue  out  a  writ  of  possession  for  the  property,  and  the  officer 
shall  return  that  he  is  unable  to  find  it,  or  any  of  it,  the  plain- 
tiff may  immediately  sue  out  execution  against  the  said  defend- 
ant and  his  sureties  as  aforesaid  for  the  whole  amount  recovered 
against  them,  or  for  the  amount  recovered  less  the  value  of  the 
goods  foimd  by  the  officer.  If  he  shall  bue  out  execution  for 
the  whole  amount,  the  officer  shall  release  all  goods  taken  under 
the  writ  of  possession.  When  the  goods  shall  have  been  rede- 
livered to  the  defendant  upon  his  forthcoming  bond,  and  it  shall 
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appear  upon  the  nonsuit  of  the  plaintiff,  or  upon  trial,  or  other- 
wise, that  the  defendant  is  entitled  to  the  goods,  he  shall  have 
judgment  against  the  plaintiff  for  his  damages  for  the  seizure  of 
such  property  and  for  his  costs.  But  when  it  shall  so  appear, 
and  the  property  shall  have  been  redelivered  to  the  plaintiff, 
judgment  shall  be  entered  up  against  plaintiff  for  possession  of 
the  property  and  costs,  and  against  him  and  the  sureties  upon 
forthcoming  bond  for  the  value  thereof  and  costs,  in  the  same 
manner  as  provided  for  judgment  in  favor  of  the  plaintiff;  and 
the  defendant  shall  have  the  same  election  as  is  accorded  the 

plaintiff. 

RULE  33. 

EJECTMENT. 

In  actions  of  ejectment  it  sihall  not  be  necessary  to  have  any 
fictitious  parties  to  the  suit,  but  the  party  plaintiff  may  bring  his 
suit  directly  against  the  party  in  possession,  or  the  one  claiming 
adversely.  The  declaration  shall  contain  only  a  plain  state- 
ment of  the  cause  of  action,  with  a  description  of  the  premises 
claimed  by  plaintiff,  and  the  amount  of  mesne  profits  demanded. 
The  verdict  and  judgment  in  actions  of  ejectment,  when  in  favor 
of  the  plaintiff,  shall  describe  the  premises  recovered  with  rea- 
sonable certainty.  When  the  defendant  in  actions  of  ejectment 
is  a  nonresident,  or  for  other  reason  personal  service  of  summons 
cannot  be  had  upon  him,  the  marshal  shall  post  a  copy  thereof, 
and  make  return  as  provided  in  cases  of  attachment,  which  shall 
be  recorded  in  the  same  manner ;  service  may  then  be  had  upon 
defendant  by  publication. 

RULE  34. 
PARTITION. 

Suits  for  partition  of  real  estate  shall  in  all  cases  be  by  bill  in 
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chancery.  Upon  a  decree  of  partition  being  made,  the  court 
shall  appoint  three  (3)  suitable  persons  to  act  as  commissioners 
in  making  the  partition.  They  shall,  before  acting,  be  sworn  by 
the  clerk  of  the  court,  faithfully  and  impartially  to  execute  the 
trust  imposed  in  them ;  shall  have  power  to  employ  a  surveyor  if 
necessary  for  the  purpose  of  making  such  partition ;  shall  be  al- 
lowed by  the  court  such  sum  as  may  be  deemed  reasonable  for 
their  services,  not  exceeding,  however,  three  dollars  ($3)  per 
day  for  every  day  actually  employed ;  shall  proceed  to  make  par- 
tition of  the  premises  in  question  according  to  the  order  of  the 
court;  and,  having  made  such  partition,  shall  report  the  same 
to  the  court  without  delay.  Any  party  in  interest  may  file  ex- 
ceptions to  the  report  of  the  commissioners  within  ten  days 
after  the  filing  of  said  report  in  the  clerk's  office,  except  that  non- 
residents shall  be  allowed  thirty  days  thereafter;  if  no  excep- 
tions are  filed  ajs  aforesaid,  or  if  the  court  is  satisfied,  upon  the 
hearing  of  said  exceptions,  that  they  are  not  well  founded,  then 
said  report  shall  be  confirmed,  and  a  final  decree  shall  be  en- 
tered, which  shall  accordingly  vest  in  the  respective  parties  the 
title  to  the  several  parcels  or  portions  of  the  premises  allotted 
to  them  respectively,  and  shall  give  to  each  of  them  the  posses- 
sion of  and  quiet  the  title  to  their  respective  shares,  as  against 
the  other  parties  to  the  suit,  or  those  claiming  through  them  or 
under  them  subsequent  to  the  filing  of  said  bill.  If  commis- 
sioners shall  report  to  the  court  that  said  lands,  partition  where- 
of shall  have  been  directed,  are  so  situated  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners 
of  the  same,  and  if  the  court  shall  be  satisfied  that  such  report  is 
correct,  the  court  may  thereupon,  upon  application  of  either 
party,  upon  notice  to  the  others  before  the  court,  if  such  others 
be  within  the  jurisdiction  of  the  court,  order  the  premises  so 
PoBTo  Rico — 2. 
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Situated  to  be  sold  at  public  auction  to  tlie  highest  bidder,  and 
the  moneys  arising  from  such  sale  shall  be  paid  into  court  to  be 
divided  among  the  respective  parties  interested  in  proportion  to 
their  shares  or  interest,  after  such  sale  shall  have  been  confirmed 
by  the  court.  Such  sale  shall  be  between  the  hours  of  9  and  12 
in  the  forenoon.  The  court  may  order  such  sale  upon  a  reason- 
able credit,  but  in  all  cases  at  least  one  third  of  the  purchase 
money  shall  be  paid  down,  and  in  all  cases  a  lien  shall  be  re- 
tained upon  the  property  sold  for  all  unpaid  purchase  money. 
Such  sale  must  have  been  reported,  and  the  moneys  -arising 
therefrom  paid  into  court,  and  the  sale  approved,  an.d  a  convey- 
ance ordered,  before  any  conveyance  in  pursuance  of  such  sale 
shall  be  made,  or  writ  of  possession  awarded.  Every  party  in 
interest,  whether  complainant  or  respondent,  shall  by  decree  of 
court  be  bound  to  pay  a  share  of  the  costs  and  charges  arising 
from  the  suit  for  the  partition  or  sale  of  the  land,  in  proportion 
to  his  interest ;  and  such  decree  shall  be  binding  on  all  his  goods 
and  chattels,  lands  and  tenements,  except  in  cases  where  the  serv- 
ice shall  be  wholly  constructive  and  no  appearance  entered  by  a 
defendant  or  defendants;  and  in  case  of  sale  the  court  may 
order  the  same  to  be  retained  out  of  the  moneys  arising  from 
said  sale  and  due  or  belonging  to  the  parties  who  ought  to  pay 
the  same.  All  the  provisions  of  law  applicable  to  partition  and 
sale,  for  division  of  the  proceeds,  and  the  proceedings  therefor, 
are  applicable  to  the  partition  and  sale  of  personal  property,  and 
the  proceedings  therefor. 

RULE  35. 

When  suit  shall  be  filed  at  any  place  where  the  court  is  regu- 
larly held,  the  defendant  or  defendants  may,  upon  filing  answer, 
enter  a  motion  to  transfer  it  to  another  place  where  the  court  is 
regularly  held ;  and  if  the  answer  presents  a  valid  defense,  either 
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the  judge  in  vacation  or  the  court  shall  order  the  transfer  if  it 
appear  upon  hearing  (of  which  the  other  side  shall  have  notice), 
from  the  situation  and  convenience  of  the  parties  and  their  wit- 
nesses, proper  to  do  so ;  and,  if  it  he  ordered,  the  clerk  shall  at 
once  send  all  the  papers  of  the  suit  to  the  office  to  which  the 
transfer  is  made,  together  with  a  certified  copy  of  all  orders  in 
the  case. 

RULE  36. 

The  clerk  shall  not  allow  any  record  or  paper  taken  from  the 
court  room  or  his  office  without  the  court's  order. 

RULE  37. 

The  clerk  of  this  court  and  the  jury  commissioner  shall  place 
and  always  keep  in  a  box  for  this  purpose  the  names  of  not  less 
than  three  hundred  persons  qualified  to  serve  as  grand  and  petit 
jurors.  They  shall  do  so  without  regard  to  party  affiliations, 
and  each  shall  place  a  name  in  the  box  alternately.  They  shall 
publicly  draw  therefrom  the  requisite  number  of  names  to  be 
summoned  as  grand  and  petit  jurors  when  required,  each  draw- 
ing a  name  alternately.  The  box  shall  be  kept  locked  except 
when  names  are  put  in  or  drawn  out,  and  remain  in  the  posses- 
sion of  the  clerk,  the  commissioner  keeping  the  key.  They 
shall  keep  a  list  of  all  persons  whose"  names  are  placed  therein, 
and  note  on  it  the  names  drawTi  as  drawn,  and  this  list  shall  be 
kept  in  the  box. 

RULE  38. 

Jurors,  grand  and  petit,  must  be  over  twenty-one  years  of  age, 
residents  of  Porto  Rico,  upright,  sober,  and  intelligent,  and 
must  imderstand  the  English  language. 
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RULE  39. 

Prosecutions  of  offenses  not  infamous  may  be  bv  information, 
and  bail  bonds  shall  be  executed  before  the  clerk  by  the  principal 
and  two  or  more  sureties,  each  of  whom  shall  make  oath  that  he 
is  worth  in  visible  property,  liable  to  legal  process,  the  amount 
of  the  bond. 

RULE  40. 

Writs  of  execution  will,  when  due,  or  when  ordered  by  the 
court,  be  issued  by  the  clerk  at  the  instance  of  anyone  entitled 
thereto,  directed  to  the  marshal,  and  returnable  by  him  mthin 
sixty  days  from  their  dates,  the  execution  and  return  to  be  re- 
corded. 

If  the  plaintiff  die  before  issue  of  execution,  his  legal  repre- 
sentatives may  sue  out  the  same,  and  if  the  defendant  die  before 
issue,  the  judgment  may  be  revived  after  ten  days'  notice  to  the 
legal  representatives  of  the  decedent  by  motion,  either  in  court 
or  at  chambers. 

RULE— MAY  6,  1901. 

Inasmuch  as  pleadings  and  proceedings  in  this  court  must  be 
conducted  in  the  English  language,  it  is  now  ordered:  That 
with  all  writings  in  any  other  language  filed  or  used  there  shall 
be  presented  an  English  translation;  and  unless  the  opposing 
parties  or  their  counsel  stipulate  in  writing  that  it  is  correct^  it 
shall  be  so  certified  by  the  court's  official  interpreter,  and  the 
reasonable  cost  of  the  translation  and  certification  shall  be  al- 
lowed as  a  part  of  the  costs  in  the  case. 
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ADMIRALTY  RULES. 

RULE  I, 

All  libels  (except  on  behalf  of  the  United  States)  praying 
process  of  arrest,  whether  in  rem  or  in  personam,  shall  be  veri- 
fied by  the  oath  or  affirmation  of  the  libellant,  or,  in  his  absence 
from  the  district,  by  his  proctor  or  authorized  agent,  unless, 
for  sufficient  cause,  said  oath  shall  be  dispensed  with  by  the 
special  order  of  the  judge;  and  no  process  of  arrest  shall  be  is- 
sued until  the  proper  oath  or  affirmation  is  made.  All  libels, 
answers,  and  other  pleadings  shall  be  signed  by  the  party  in 
whose  behalf  they  are  filed,  or  by  his  proctor. 

RULE  2. 

All  process  shall  bear  date  on  the  day  on  which  it  is  issued, 
and  shall  be  made  returnable  to  the  office  of  the  clerk  on  the 
first  Monday  of  the  succeeding  month,  if  there  be  ten  (10)  days 
between  the  date  of  such  process  and  the  first  Monday  of  the 
succeeding  month;  otherwise,  it  shall  be  returnable  to  the  first 
Monday  of  the  month  following,  unless  such  process  shall  be 
made  returnable  to  some  other  time  by  special  order  of  the 
court. 

RULE  3. 

Li  all  suits  in  rem,  wherein  notices  of  the  arrest  of  any  ves- 
sel, goods,  or  other  thing  is  required  by  the  9th  Rule  in  Admi- 
ralty, the  notices  as  prescribed  by  said  rule  may  be  published,  in 
the  absence  of  special  order,  in  any  newspaper  of  general  circu- 
lation published  in  the  city  where  the  suit  is  filed. 
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RULE  4. 

Before  any  process  of  arrest  and  seizure  of  any  vessel,  boat, 
or  other  property  is  issued,  there  shall  be  executed  in  the  clerk's 
office  a  stipulation,  with  sufficient  surety,  in  the  penalty  of  not 
less  than  one  hundred  dollar?  ($100),  nor  more  than  the  amount 
claimed  in  the  libel.  The  penalty  shall  be  fixed  by  the  clerk  be- 
fore the  execution  of  the  stipulation,  and  payable  to  the  owner 
or  owners  of  the  vessel,  or  other  property  to  be  seized  for  the 
use  of  said  owners,  and  all  concerned.  The  condition  of  the 
stipulation  shall  be  that,  if  it  be  thereafter  found  the  process 
was  wrongfully  obtained,  the  obligors  will  jointly  and  severally 
pay  to  the  owner  or  owners,  for  the  use  of  themselves  and  all 
others  who  shall  thereby  suffer,  all  the  damages  which  shall  have 
been  occasioned  by  the  proceeding  and  arrest  and  detention  of 
the  vessel  or  other  property.  A  deposit  with  the  clerk  of  a  sum 
of  money,  to  be  fixed  by  him,  may  be  taken  in  lieu  of  the  stipu- 
lation as  required  herein.  This  deposit  shall  be  immediately 
paid  into  the  registry  of  the  court  by  the  clerk,  and  held  subject 
to  the  order  of  court.  If  a  party  is  not  satisfied  with  the  pen- 
alty in  the  stipulation,  or  the  amount  of  the  deposit  as  fixed 
by  the  clerk,  he  may  submit  the  matter  to  the  judge  instanter, 
who  will  fix  the  amount  of  the  penalty  or  deposit  The  stipula- 
tion, when  the  penalty  is  fixed,  may  be  taken  before  any  officer 
authorized  to  take  the  same. 

RULE  5. 

Before  any  original  process  is  issued,  or  other  proceeding  is 
commenced  in  this  court  on  behalf  of  any  libellant  or  cross-libel- 
lant  (other  than  the  United  States),  such  libellant,  or  cross-libel- 
lant,  shall  deposit  with  the  clerk  such  sum  of  money  as  the 
clerk  may  deem  necessary  to  cover  the  costs,  or,  in  lieu  thereof, 
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he  may  take  a  stipulation,  with  good  surety,  for  the  payment  of 
all  costs  with  which  the  libellant  or  cross-libellant  may  be  charge- 
able. 

In  cases  where  the  libellant  or  cross-libellant  has  no  means, 
and  makes  proof  to  the  satisfaction  of  the  court  that  he  is  unable 
to  make  such  deposit  or  procure  surety  on  such  stipulation,  the 
judge,  in  his  discretion,  may  direct  that  the  same  be  dispensed 
with,  or  make  a  special  order  applicable  to  the  case.  If  a  libel- 
lant, or  cross-libellant,  is  dissatisfied  with  the  amount  of  de- 
posit, or  the  penalty  in  the  stipulation  required  by  the  clerk,  he 
may  submit  the  matter  to  the  judge  instanter,  who  will  deter- 
mine the  amount  to  be  deposited,  or  the  penalty  of  the  stipula- 
tion. This  and  the  preceding  rule  shall  not  apply  to  seamen's 
suits,  or  claims  for  wages,  when  the  same  have  been  certified  by 
a  commissioner  imder  §  4547  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  3087),  nor  to  suits  or  claims  for  salvage 
when  the  salvors  have  the  property  in  possession. 

RULE  6. 

The  court  may,  in  its  discretion,  require  a  libellant,  or  cross- 
libellant  to  make  a  deposit,  or  execute  ^  stipulation  as  required 
by  Rules  number  4  and  5.  And  it  may  require,  upon  the  mo- 
tion of  a  party  in  the  litigation,  for  cause  shown,  the  execution 
of  a  new  stipulation,  or  the  making  of  an  additional  deposit 

RULE  7. 

All  stipulations  in  causes,  civil  and  maritime,  shall  be  exe- 
cuted by  the  principal  party,  if  within  the  district,  and  at  least 
one  surety  resident  therein,  and  shall  contain  the  consent  of  the 
stipulators  that,  in  case  of  default  or  contumacy  on  the  part  of 
the  principal  or  sureties,  execution  to  the  amount  named  in  such 
stipulation  may  issue  against  the  goods,  chattels,  and  lands  of 
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the  stipulators.  The  court  will  modify  the  execution  as  to  the 
time  it  may  stay,  and  the  amount  to  be  collected  according  to 
the  equity  of  the  case. 

RULE  8. 

No  attorney,  solicitor,  or  proctor  of  this  court  will  be  accepted 
as  surety  on  any  stipulation  or  bond. 

RULE  9. 

In  suits  in  rem  mesne  process  shall  be  served  and  the  re- 
quired notice  given  at  least  ten  (10)  days  before  the  return  day 
of  the  process,  unless  a  shorter  time  shall  be  prescribed  by  special 
order  founded  on  the  exigencies  of  the  particular  case.  All 
process  and  all  notices  for  publication  in  a  newspaper  in  pur- 
suance of  Rule  9  of  the  Rules  for  Practice  in  Admiralty  and 
Maritime  Cases  shall  be  drawn  up  by  the  clerk ;  and  no  process, 
except  subpoenas,  shall  be  issued  by  him  in  blank. 

RULE  10. 

The  notice  mentioned  in  the  last  preceding  rule  shall  contain 
the  title  of  the  suit,  a  summary  statement  of  the  cause  of  action, 
the  amount  claimed  by  the  libellant,  and  the  day  and  place 
fixed  for  the  return  of  the  process,  and  shall  have  the  name  of 
the  proctor  of  the  libellant  and  that  of  the  marshal,  or  his 
deputy,  who  made  the  arrest. 

RULE  11. 

The  amount  of  the  debt  or  damages  for  which  the  action  is 
brought  shall  be  stated  in  the  libel,  and  the  clerk  shall  indorse 
the  amount,  with  the  amount  of  the  probable  costs,  on  the  process 
issued  by  him  on  said  libel,  and  the  stipulation  taken  under  the 
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provisions  of  §  nine  hundred  and  forty-one  (041)  of  the  Re- 
vised Statutes  shall  be  for  twice  the  amount  thus  indorsed. 

RULE  12. 

In  all  suits  in  rem  for  seamen's  wages,  and  in  other  actions  in 
rem  for  sums  certain,  the  claimant  or  respondent  may  pay  into 
court  the  amount  sworn  to  be  due  in  the  libel,  with  interest  com- 
puted thereon  from  the  time  it  was  due,  and  for  ninety  days 
after  the  return  day  of  the  process,  and  the  costs  of  the  officers 
of  the  court  already  accrued,  together  with  a  sum  sufficient  to 
cover  further  interest  and  costs;  or,  at  his  option,  may  give  a 
stipulation,  with  approved  surety,  to  pay  such  sworn  amount, 
with  interest,  costs,  and  damages  (first  paying  into  court  the 
costs  of  the  officers  already  accrued)  ;  and  in  either  case  may 
thereupon  have  an  order  entered  for  the  delivery  of  the  property 
arrested,  without  having  the  same  appraised. 

RULE  13. 

The  answer  to  a  libel  should  be  filed  on  the  return  day  of 
the  process,  or  the  court  may,  for  good  reason  shown,  give 
further  time  to  answer.  If  the  defendant  shall  omit  or  refuse 
to  make  due  answer  to  the  libel  upon  the  return  day  of  the 
process,  or  other  day  given  by  the  court,  the  clerk  shall,  upon  the 
written  request  of  the  libellant,  or  his  proctor,  place  the  cause 
on  the  docket  for  some  convenient  court  day,  when  it  may  be 
called  and  disposed  of  according  to  admiralty  practice. 

RULE  14. 

When  interrogatories  are  propounded  by  the  defendant  at  the 
close  of  his  answer,  touching  any  matter  charged  in  the  libel,  or 
touching  any  matter  of  defense  set  up  in  the  answer  according 
to  Admiralty  Rule  32,  the  libellant  shall  answer  the  same  with- 
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in  ten  (10)  days,  unless  for  sufficient  cause  shown  he  shall,  by 
special  order,  be  allowed  a  longer  period ;  and  the  court  may,  in 
its  discretion,  require  such  interrogatories  to  be  answered  with- 
in a  shorter  time,  or  instanter.  When  interrogatories  are  pro- 
pounded to  a  garnishee  in  pursuance  of  Admiralty  Rule  37,  a 
copy  thereof  shall  be  served  upon  the  garnishee  personally,  or, 
if  he  is  absent  from  his  dwelling  house  or  usual  place  of  abode, 
by  leaving  such  copy  with  some  person  over  fourteen  years  of 
age,  who  is  a  member  of  the  family,  and  the  garnishee  shall  an- 
swer the  interrogatories  within  ten  (10)  days  after  such  serv- 
ice, unless  a  longer  period  shall  be  allowed  by  order  of  the  court 
The  court  may  in  its  discretion  prescribe  a  shorter  time  within 
which  the  interrogatories  shall  be  answered* 

RULE  15. 

The  time  within  which  a  libellant  may  amend  his  libel,  as  per- 
mitted by  Rule  51  of  the  Admiralty  Rules,  shall,  unless  a  dif- 
ferent time  is  given  by  special  order  of  the  court,  be  within  ten 
(10)  days  after  the  filing  of  the  answer  and  the  defendant 
shall  answer  the  amended  libel  within  ten  (10)  days  after  it  is 
filed,  unless  a  different  time  is  given  by  special  order  of  the 
court 

RULE  16. 

Exceptions  to  the  libel,  taken  in  pursuance  to  Admiralty  Rule 
36  prescribed  by  the  supreme  court,  should  be  taken  before  an- 
swer, and  exceptions  to  the  answer  or  other  allegations  of  the 
defendant  taken  in  pursuance  of  said  rule  or  in  pursuance  of 
Admiralty  Rule  28  should  be  taken  at  the  filing  of  such  answer 
or  other  pleadings,  or  within  ten  (10)  days  thereafter.  Plead- 
ings and  exceptions  may  be  filed  in  the  clerk's  office,  and  shall  be 
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noted  on  the  rule  docket  when  filed.     All  exceptions  must  be 
signed  by  the  party  making  them,  or  by  his  proctor. 

RULE  17. 

Every  libel,  answer,  exception,  or  other  paper  filed,  whether 

in  court  or  the  clerk's  office,  shall  be  written  in  a  plain  handj 

without  interlineation  or  erasure  materially  defacing  same,  on 

good  paper,  and  written  on  one  side  only.     This  rule  does  not 

apply  to  original  papers  made  part  of  the  pleadings  or  used  as 

evidence. 

RULE  18. 

The  clerk  miay  open  depositions  upon  the  order  of  court,  or 
upon  the  written  consent  of  the  parties  or  their  proctors.  Writ- 
ten notice  shall  be  given  to  the  opposite  party,  or  his  proctor, 
of  a  motion  to  open  depositions.  This  notice,  with  the  service 
thereof,  shall  be  filed,  and  the  clerk  shall  note  the  time  of  and 
upon  whose  motion  depositions  are  opened.  If  the  opposite 
party  or  his  proctor  is  in  court  at  the  time  of  the  motion,  no  no- 
tice need  be  given.  All  objections  to  the  form  and  manner  in 
which  the  depositions  were  taken  or  returned  shall  be  deemed 
waived,  unless  such  objections  shall  be  specified  in  writing  and 
filed  in  court  or  the  clerk's  office  within  ten  days  after  such  depo- 
sitions are  opened. 

RULE  19. 

The  marshal  shall,  for  the  custody  of  property  under  arrest, 
be  entitled  to  such  fees,  compensation,  and  expenses  as  are  al- 
lowed by  law,  or  may  be  allowed  by  order  of  court. 

RULE  20. 
If  the  custody  of  property  arrested  is  delivered  to  a  claimant 
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by  order  of  court,  upon  bond  or  otherwise,  pending  the  suit, 
all  of  the  marshal's  actual  expenses  incurred  in  keeping  the 
property  shall  be  first  paid  to  him,  or  paid  into  court,  as  the 
party  may  prefer. 

If  the  money  is  paid  into  court,  an  addition  of  1  per  cent  on 
the  amount  shall  be  paid,  tc»  cover  the  fee  for  paying  out  the 
same.  The  marshal  shall  furnish  the  party  with  an  itemized 
account  of  the  expenses,  and  show  him  the  vouchers  if  he  desires 
to  see  them. 

RULE  21. 

In  cases  where  the  marshal  shall  have  seized  property  libeled 
according  to  the  command  of  the  process  to  him  directed,  the 
judge  may,  upon  cause  sho\\Ti,  order  the  libellant  to  place  in  the 
hands  of  the  marshal  such  sum  or  sums  as  will  reasonably  cover 
the  expenses  of  the  preservation  and  safekeeping  of  such  prop- 
erty. 

RULE  22. 

Not  less  than  ten  (10)  days'  notice  shall  be  given  of  the  sale 
of  property  on  final  process,  except  by  special  order  of  the 
court. 

RULE  23. 

Whenever  a  certificate  is  granted  a  party  under  §  4547  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3087),  and 
process  is  issued  thereon  by  the  clerk,  he  shall  file  a  libel  within 
thirty  (30)  days  after  the  issuing  of  such  process.  In  default 
of  filing  such  libel,  the  party  shall  be  deemed  to  be  in  default, 
and  the  court  may,  upon  motion  of  a  party  in  interest,  pro- 
nounce the  suit  to  be  deserted,  and  the  same  may  be  dismissed, 
with  costs. 
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Rules  of  Court. 

RULE  24. 

A  party  desiring  to  have  a  cause  heard,  or  to  have  pending 
motions  or  exceptions  disposed  of  by  the  court,  may  give  writ- 
ten notice  thereof  to  the  adverse  party  or  his  proctor,  and  file 
such  notice,  with  the  proof  of  its  service,  with  the  clerk  of  the 
court,  who  shall  place  the  cause  upon  the  docket  with  a  memo- 
randum of  the  object,  and  set  the  same  for  hearing  for  some  con- 
venient court  day,  not  earlier  than  five  days  thereafter.  This 
rule,  however,  shall  not  prevent  the  court  from  hearing  a  motion, 
exception,  or  cause,  without  delay,  if  justice  requires  it 

RULE  25. 

The  clerk  shall  enter  the  hearing  of  the  cause  on  the  order 
book,  and  note  therein  the  pleadings  of  the  several  parties  be- 
fore the  court,  the  several  documents  of  evidence,  the  depositions 
read,  and  the  witnesses  examined  by  each.  Wlien  a  witness  is 
examined  in  open  court,  and  his  testimony  is  taken  do\^Ti  under 
the  order  of  court,  the  testimony  so  taken  shall  be  signed  by  the 
clerk,  and  placed  in  the  files,  and  be  a  part  of  the  record. 

RULE  26. 

In  cases  where  the  right  of  appeal  is  allowed  by  law,  the  de- 
cree shall  not  be  executed  before  the  expiration  of  ten  days  after 
its  rendition,  unless  specially  ordered  by  the  court 

RULE  27. 

When  an  appeal  shall  be  entered,  the  appellant  shall,  within 
ten  (10)  days  thereafter,  give  security  for  damages  and  costs; 
and,  if  security  shall  not  be  given  within  that  time,  the  decree 
may  be  executed  as  if  there  had  been  no  appeal,  unless  further 
time  be  allowed  by  the  court 
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EDGAR  A.  MACKLIN,  ETC., 

V. 

CITY  OF  SAX  JUAN. 


Municipal  Consumption  Tax — Abmt  Post  Exchanges. 

1.  The  power  of  a  municipality  to  tax  is  not  inherent  in  it,  and  is  by  grant 

only. 

2.  Circular  46,  December  20th,  1900,  Department  of  Porto  Rico,  and  which 

has  force  of  law,  exempted  the  post  exchanges  from  municipal  taxes. 

November  27,  1900. 


Mr.  Pettingill,  District  Attorney,  for  complainant 

Mr.  Harlan,  Attorney  General,  for  defendant. 

HoxT,  Judge,  delivered  the  following  opinion: 

The  court  held  in  Macklin  v.  Hollander,  post,  p.  371,  that  beer 
belonging  to  the  post  exchange  of  San  Juan  was  not  exempt  from 
tajcatdon  by  the  insular  government,  upon  the  ground,  as  was 
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claimed,  that  it  was  United  States  property,  or  belonged  to  a 
governmental  agent,  and  that  its  taxation  would  impede  or  hin- 
der governmental  action.  Upon  a  re-examination  the  court  ad- 
heres to  that  opinion.  The  property  of  a  government  agent  is 
taxable  by  the  sovereign  power  in  the  jurisdiction  where  it  is 
located,  unless  Congress  has  interposed  and  exempted  it.  Pri- 
vate property,  although  in  governmental  use,  is  not  exempt  in 
the  absence  of  such  legislation. 

It  is  averred  in  the  bill  that  the  beer  therein.named  is  United 
States  property,  but  all  the  averments  show  its  real  ownership, 
and  that  it  is  in  fact  not  government  property. 

Thi^  is  an  effort,  however,  to  subject  it  to  municipal  taxation 
by  the  city  of  San  Juan, — to  a  consumption  tax  of  the  city.  The 
power  of  a  municipality  is  subject,  however,  to  strict  construc- 
tion. The  power  to  tax  is.  not  inherent  in  it.  It  has  it  by  grant 
only.  The  inherent  or  sovereign  power  to  tax  belongs  to  the 
sovereign  power  of  the  state.  Section  8  of  the  act  of  Congress 
of  April  12th,  1900,  relative  to  Porto  Rico,  continued  in  force 
any  military  order  then  in  exist>ence.  Circular  46  of  the  Army 
Department  of  Porto  Rico,  dated  December  20th,  1899,  should 
be  regarded  as  exempting  the  post  exchange  from  municipal  tax. 
The  fact  that  it  is  in  the  form  of  a  circular,  and  merely  gives 
the  opinion  of  an  officer  of  the  Army  as  to  such  exemption,  or 
that  this  opinion  gives  a  reason  for  the  exemption  not  recognized 
as  valid  by  this  court,  does  not  alter  the  fact  that  the  Army 
Department  of  Porto  Rico  by  publication  of  such  circular  adopt- 
ed it  and  thereby  declared  such  exemption,  and  that  thereby  it 
became  a  general  law  of  the  island,  and  has  been  continued  in 
force  by  the  act  of  Congress.  The  subsequent  order, of  the 
Department,  Xo.  85,  dated  April  24th,  1900,  does  not,  in  my 
opinion,  repeal  it.  It  merely  recognizes  the  existence  of  consump- 
tion taxes  in  the  island,  and  discontinues  them  as  to  certain 
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articles.  Repeals  by  implication  are  not  favored.  It  is,  per- 
hapsy  not  a  satisfactory  state  of  law  that  this  property  should  be 
liable  to  insular,  and  not  to  city,  tax ;  but  this  appears  to  be  the 
present  condition  of  the  law.     Ita  lex  scripta  est. 

Both  parties  have  been  heard  upon  this  application  for  a  tem- 
porary injunction,  w^hich  is  hereby  granted,  as  prayed  for  in  the 
bill,  upon  the  complainant  giving  bond  in  the  sum  of  $650, 
conditioned  for  the  payment  of  said  tax  if  it  should  finally  be 
held  that  said  beer  is  liable  therefor,  or  a  cash  deposit  made  in 
lieu  thereof. 

PoBTo  Rico— 3. 
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JOSEPH  WENAR 

v. 

J.  J.  POHL. 


Opinion  in  Matter  of  Contempt. 

An  attorney,  when  he  does  not  content  himnelf  with  giving  his  advice  and 
opinion  upon  the  validity  of  an  order  of  the  court,  but  urges  dis- 
obedience and  takes  part  in  acts  which  are  forbidden  by  the  order,  is 
himself  liable  for  contempt,  alike  with  his  client. 

January  27,  1902. 


Holt,  Judge,  delivered  the  following  opinion : 

Upon  the  averments  of  the  bill  filed  in  this  case,  the  court 
entered  a  temporary  restraining  order,  for  the  purpose  of  pre- 
serving the  property  in  staiu  quo,  and  to  prevent  any  irrepa- 
rable injury  to  anyone  until  a  hearing  for  a  temporary  injunc- 
tion could  be  had  at  a  near  day  and  both  parties  be  heard.  I 
have  no  doubt  of  the  power  of  the  court  to  enter  such  an 
order,  nor  have  I  any  doubt  that  the  party  was  bound  to  obey  it 
until  the  further  order  of  the  court  This  is  necessary  to  the 
very  existence  of  the  court  in  the  proper  performance  of  its 
duties.  Upon  the  question  now  presented  I  am  not  determining 
any  right  to  the  property,  nor  am  I  deciding,  as  this  court  has 
the  right  to  do,  however,  whether  or  not  the  insular  district  court 
at  that  time  had  been  devested  of  jurisdiction,  and  whether  it 
had  attached  to  this  court  by  virtue  of  any  steps  for  removal  of 
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the  suit  brought  there,  that  may  have  been  taken  in  that  court; 
but  I  am  now  hearing  solely  the  question  of  contempt  for  a 
violation  of  an  order  of  this  court  by  the  defendant  and  his  at- 
torney. The  duty  is  an  exceedingly  unpleasant  one,  and  one 
that  has  given  the  court  much  unpleasant  feeling  since  the 
occurrence.  The  feelings  of  the  court  toward  the  attorney  are 
most  kind,  but  this  cannot  enter  into  a  question  of  duty.  I  have 
no  doubt  that  the  attorney  believed  he  was  acting  in  accordance 
with  law,  and  yet,  in  my  opinion,  there  was  a  disregard  of  the 
order  of  this  court,  and  misconduct  as  an  attorney  of  this  court, 
which  cannot  pass  unnoticed  and  unpunished.  He  did  not 
content  himself  with  giving  an  opinion  of  the  validity  of  the 
courts's  order,  but  advised  and  urged  its  disobedience,  and  actu- 
ally took  part  in  disobeying  it  and  taking  possession  of  the  prop- 
erty. This  is  admitted  by  him,  and  it  was  in  manifest  disre- 
spect of  the  court,  and  calculated  to  create  contempt  for  it. 

It  is,  therefore,  the  judgment  of  this  court  that  the  defend- 
ant J.  J.  Pohl  be  fined  in  the  sum  of  $200,  and  committed  to 
the  custody  of  the  marshal  to  be  imprisoned  until  said  fine  is 
replevied,  paid,  or  legally  discharged ;  and  that  he  be  also  now 
committed  to  the  custody  of  the  marshal  to  be  imprisoned  until 
the  possession  and  the  keys  of  the  property  in  contest  are  re- 
stored to  the  plaintiff,  Wenar,  and  the  status  of  possession  of 
the  property  be  restored  as  it  was  when  the  temporary  restrain- 
ing order  was  served.  Also,  that  the  defendant  T.  D.  Mott,  Jr., 
Esq.,  be  suspended  from  practising  in  this  court  for  six  months 
from  this  date;  but,  under  all  the  circumstances,  this  order  is 
not  to  be  enforced  as  to  him  without  further  order  of  the  court, 
save  as  to  thirty  days.  An  order  will  be  entered  conforming 
to  this  opinion. 

I  also  msh  to  add  that  this  court  has,  upon  all  occasions,  tried 
to  be  very  careful  to  not  infringe  upon  the  power  of  the  insular 
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courts.  Wherever  I  have  had  a  doubt  upon  that  question  I  have 
resolved  it  in  favor  of  their  jurisdiction.  I  think  that  is  the 
proper  view  to  take  of  the  matter.  The  practice,  however,  of 
transferring  cases,  is  quite  common  in  the  states.  The  state 
courts  never  fail  to  do  it  when  the  petition  is  presented  and  the 
bond  executed,  unless  it  is  perfectly  apparent  upon  the  face  of 
the  papers  that  no  ground  of  transfer  exists,  and  even  then  the 
United  States  court,  upon  the  filing  of  the  copy  of  the  petition, 
bond,  and  transcript  of  the  case,  is  the  judge  at  last  as  to  whether 
it  should  be  transferred,  and  it  proceeds  to  hear  and  determine 
that  question.  Of  course,  if  it  should  not  have  been  transferred, 
it  is  the  duty  of  the  United  States  court  to  remand  it  to  the 
state  or  insular  court.  I  repeat,  that  wherever  this  court  has  a 
doubt  as  to  whether  a  case  is  properly  transferable  it  will  be  re- 
manded, and  this  court  will  refuse  to  take  jurisdiction ;  but,  in 
a  case  where  the  jurisdiction  is  clearly  and  plainly  given  to  this 
court,  there  should  be  no  ground  for  any  difference  between  the 
courts  as  to  the  transfer  and  power  to  try  the  case. 

In  deciding  this  matter  to-day,  I  do  not  protend  for  a  moment, 
to  any  extent  or  in  any  way,  to  pass  upon  the  rights  of  the  par- 
ties to  this  property ;  nor  to  pass  upon  whether  the  insular  dis- 
trict court  was  properly  devested  of  jurisdiction  and  this  court 
invested  with  it.  That  is  a  question  to  be  determined  in  the 
future,  in  this  case,  and  1  now  only  determine  the  question 
whether  the  temporary  restraining  order  of  this  court  was 
violated. 
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JOSEPH  WENAE 

V. 

J.  J.  POHL. 


REifovAL  OF  Causes. 

1.  Section  720,  U.  S.  Rev.  Stat.   (U.  S.  Comp.  Stat.  1901,  p.  681),  has  no 

application  to  a  case  properly  removed  to  the  United  States  court. 
This  court  has  power  to  enjoin  a  party  from  proceeding  further  in  an 
insular  court  after  such  removal. 

2.  If  the  case  he  a  removable  one,  and  stands  removed  by  the  proper  steps, 

then  the  jurisdiction  of  this  court  over  the  parties  immediately  at- 
taches; and  it  may  require  either  party  to  do  or  not  to  do  any  act 
affecting  the  relief  this  court  may  finally  afford,  and  may  issue  any 
writ  necessary  to  the  exercise  of  its  jurisdiction. 

3.  When  the  defendant  in  an  action  in  the  insular  court  which  is  by  law  re- 

movable to  this  court  files  and  presents  to  the  former  court  his  petition 
for  a  removal  containing  the  necessary  jurisdictional  averments,  and 
files  therewith  a  proper  bond,  it  is  the  duty  of  the  insular  court  to  ac- 
cept the  petition  and  bond,  and  proceed  no  further.  Any  further  ac- 
tion by  it  is  coram  non  judice, 

4.  The  insular  court  has  no  power  to  try  an  issue  of  fact  made  by  the 

petition,  but  may  determine  whether  upon  the  face  of  the  record  a  re- 
moval has  been  effected;  but  even  this  action  of  the  insular  court  is 
reviewable  by  this  court.  The  decision  of  the  insular  court  whether 
case  is  removable  is  not  binding  upon  this  oourt,  and  cannot  limit  its 
jurisdiction;  nor  can  such  jurisdiction  be  defeated  by  the  refusal  of 
the  insular  court  to  act  upon  the  petition. 

5.  Section  2  of  the  act  of  August  13,  1888,  relating  to  removals  from  state 

courts  to  United  States  courts,  applies  to  this  court;  and  a  cause  can- 
not be  removed  from  an  insular  court  to  this  court  if  it  appears  from 
the  record  that  the  defendant  is  a  resident  of  Porto  Rico. 

6.  If  the  jurisdiction  of  this  court,  by  removal,  be  doubtful,  it  should  not 

be  ezerdsed. 

February  7,  1902. 
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Mr.  F,  H,  Dexter  for  complainant 

Mr.  T.  D.  Mott  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  upon  a  bill  filed  for  a  temporary  injunction  to 
prevent  the  defendant  from  taking  possession  of  certain  prem- 
ises by  virtue  of  the  action  of  the  insular  district  court  in  a  suit 
of  Pohl  against  Wenar,  brought  in  that  court,  and  which  action 
was  had  after  that  cause,  by  law,  stood  transferred  to  this  court 
Upon  the  filing  of  the  bill  a  temporary  restraining  order  was 
made  in  order  to  preserve  the  then  status  of  the  parties  until  the 
question  of  the  right  to  an  injunction  coTild  be  fully  heard.  It 
has  been  fully  and  ably  argued  upon  both  sides,  and  the  court  has 
given  to  it  much  thought  and  a  very  extended  examination  of 
authorities  The  provision  in  §  720  of  the  United  States  Re- 
vised Statutes,  U.  S.  Comp.  Stat  1901,  p.  581,  forbidding  a 
United  States  court  from  enjoining  proceedings  in  a  state  court, 
has  no  application  where  a  case  in  fact  stands  removed  to  the 
United  States  court  The  Supreme  Court  of  the  United  States 
has  so  held.  French  v.  Hay  (French  v.  Stewart)  22  Wall.  250, 
22  L.  ed.  857.  In  such  a  case  the  jurisdiction  of  the  United 
States  court  has  attached,  and  the  parties  to  the  suit  are  sub- 
ject to  its  control. 

It  is  true,  some  cases  hold  that  if  a  state  court  asserts  jurisdic- 
tion, and  proceeds  after  a  case  stands  legally  removed  to  the 
United  States  court,  the  remedy  of  a  party  is  by  an  appeal  (un- 
doubtedly he  may  pursue  this  course),  and  that  it  is  not  a  proper 
exercise  of  the  judicial  power  to  enjoin  the  litigant  from  doing 
what  the  state  court,  although  it  no  longer  has  jurisdiction,  says 
he  may  do.    Upon  the  other  hand,  there  are  cases  holding  that 
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the  United  States  court  in  such  a  case  may  enjoin  him,  and  by 
provisional  remedies  protect  the  other  party.  In  my  opinion,  it 
should  have,  and  has,  this  power.  If  the  case  be  a  removable 
one,  and  stands  removed  by  the  proper  steps,  then  its  jurisdiction 
over  the  parties  attached.  If  it  be  said  the  further  action  of 
the  state  or  insular  court  is  void  by  reason  of  its  no  longer  hav- 
ing jurisdiction,  yet,  if  the  party  acting  under  it  cannot  be  en- 
joined, he  may  do  irreparable  injury.  The  action  to  enjoin  is 
auxiliary  to  the  other.  The  power  exists  to  require  either  party 
to  do  or  not  to  do  any  act  that  may  defeat  the  relief  this  court 
may  finally  afford.  It  may  issue  any  writ  necessary  to  the 
exercise  of  its  jurisdiction. 

This  view  is  supported  by  numerous  cases,  of  which  but  few 
are  cited:  Coker  v.  Monaghan  Mills,  110  Fed.  803;  French  v. 
Hay  (French  v.  Stewart)  22  Wall.  250,  22  L.  ed.  857;  Dietzsch 
V.  Huidekoper  (Kern  v.  Huidekoper),  103  U.  S.  494,  26  L,  ed. 
497. 

When  the  defendant  in  an  action  in  the  insular  court  that  is 
by  law  removable  to  the  United  States  court  files  and  presents  to 
that  court  his  petition  for  removal  containing  the  necessary  juris- 
dictional averments,  and  files  therewith  a  proper  bond, — all  of 
which  he  must  do  in  a  case  like  this,  before  or  when  he  is  re- 
quired to  plead  or  answer, — it  is  the  duty  of  the  insular  court  to 
accept  the  petition  and  bond,  and  proceed  no  further.  Any 
further  action  by  it  is  coram  non  judice.  Its  power  ceases  eo 
instanti.  The  right  of  removal  comes  from  the  statute.  The 
insular  court  cannot  grant  or  deny  it.  It  to  no  extent  depends 
upon  its  volition.  The  state  courts  generally  exercise  the  right 
to  examine  the  records,  and  determine  if  the  statutory  re- 
quirements have  been  complied  with.  They  have,  however, 
no  right  to  try  an  issue  of  fact  made  by  the  petition,  but  they 
are  at  liberty  to  determine  whether  upon  the  face  of  the  record 
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a  removal  has  been  effected,  and  the  insular  court  may  do  so, 
but  even  this  is  reviewable  by  this  court ;  and  the  decision  of 
the  state  or  insular  court  whether  the  case  is  removable  is  not 
binding  upon  this  court,  and  cannot  limit  its  jurisdiction.  If 
the  case  be  a  removable  one,  it  stands  removed  ipso  facto  when 
the  proper  petition  and  a  bond  are  presented  to  the  insular  court 
It  cannot  defeat  it  by  refusing  to  act  An  order  by  it  removing 
the  case  is  quite  proper,  but  not  essential ;  and,  if  it  be  not  a 
removable  case,  even  its  order  removing  it  will  not  devest  it  of 
jurisdiction  or  confer  it  upon  the  United  States  court;  nor  will 
its  order  refusing  it  prevent  it  if  it  be  a  proper  case.  In  short, 
its  order  cannot  affect  the  jurisdiction  of  the  United  States 
court.  The  rule  is  very  clearly  stated  in  the  case  of  Burlington, 
C.  R.  &  K  R  Co.  V.  Dunn,  122  U.  S.  513,  30  L.  ed.  1159,  7 
Sup.  Ct  Eep.  1262 ;  and  this  much  has  been  said  that  it  may 
be  fully  understood  in  this  jurisdiction. 

The  crucial  and  troublesome  question  in  this  case  is,  Was 
the  case  a  removable  one  ?  If  so,  and  the  proper  steps  to  that 
end  were  taken,  then  this  court  thereafter  alone  had  jurisdic- 
tion, and  all  subsequent  proceedings  in  the  insular  court  were 
coram  non  judice.  If  not,  then  the  injunction  asked  must  be 
refused  and  the  Pohl  v.  Wenar  Caae  remanded  to  the  insulor 
court 

The  petition  for  removal  avers  the  matter  in  dispute  exceeds 
$1,000,  and  that  when  the  suit  was  begun  and  then  both  the 
plaintiff  and  defendant  were  United  States  citizens.  It  is  silent 
as  to  residence.  The  bill  for  an  injunction  is  fuller;  it  avers 
both  are  citizens  of  the  United  States  and  residents  of  Porto 
Rico.  Upon  these  averments  of  the  petition  for  removal,  and 
upon  this  state  of  case,  was  the  cause  a  removable  one  ? 

The  removal  of  causes  from  a  state  to  a  United  States  court, 
so  coDomon  in  the  United  States,  is  now,  and  naturally  seems, 
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novel  to  the  insular  courts  in  this  jurisdiction,  but  §  34  of  the 
act  of  Congress  of  April  12,  1900,  providing  for  civil  govern- 
ment in  Porto  Rico,  expressly  provides  that  the  laws  of  the 
United  States  relative  to  the  removal  of  causes  as  between  the 
United  States  courts  and  the  state  courts  shall  apply  as  between 
this  court  and  the  courts  of  Porto  Eico. 

The  practice  in  the  United  States,  of  removing  certain  cases 
from  the  state  to  the  United  States  courts,  is  an  old  one.  It 
has  existed  from  the  formation  of  our  government.  The  act 
of  Congress  of  1789,  commonly  known  as  the  **judiciary  act," 
provided  for  it  in  certain  cases.  One  of  the  grounds  was  that, 
if  the  suit  was  by  a  citizen  of  the  state  where  it  was  brought, 
and  the  defendant  was  a  citizen  of  another  state,  the  latter 
could  transfer  it;  and,  if  there  were  several  plaintiffs,  all  the 
necessary  ones  had  to  be  citizens  of  the  state  in  which  the  suit 
was  brought,  and  aU  the  necessary  defendants  had  to  be  citizens 
of  a  different  state  or  states. 

In  1866  the  law  was  so  amended  that  one  or  more  of  several 
defendants,  aliens,  or  citizens  of  states  other  than  where  the 
suit  was  brought,  might  remove  it  as  to  them,  if  it  was  a  sever- 
able controversy.  The  act  of  Congress  of  March  2,  1867,  added 
a  new  class  of  removable  cases.  It  gave  the  right  on  account 
of  prejudice  or  local  influence  to  either  the  plaintiff  or  defend- 
ant if  they  were  citizens  of  different  states.  The  act  of  March 
3,  1875,  gave  the  right  to  either  the  plaintiff  or  the  defend- 
ant in  all  classes  of  cases  where  the  right  existed,  and,  if  the 
controversy  was  wholly  between  citizens  of  different  states,  one 
or  more  of  either  plaintiffs  or  defendants  might  remove  the  case. 
The  act  of  March  3, 1887,  amended  by  that  of  August  13,  1888, 
and  which  is  the  law  now  in  force,  reversed  the  previous  tend- 
ency of  legislation  to  enlarge  the  right,  restricted  it  in  some 
respects,  and,  after  providing  in  §  1  as  to  the  original  jurisdic- 
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tion  of  the  United  States  circuit  courts, — ^which  means  when 
the  court  may  entertain  in  the  first  instance, — the  portion  of 
§  2,  vol.  1,  p.  612,  Supplement  to  United  States  Revised  Stat- 
utes, U.  S.  Comp.  Stat.  1901,  p.  608,  applicable  to  this  case, 
says: 

"Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
arising  imder  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  imder  their  authority, 
of  which  the  circuit  courts  of  the  United  States  are  given  origi- 
nal jurisdiction  by  the  preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be  brought,  in  any  state  court, 
may  be  removed  by  the  defendant  or  defendants  therein  to  the 
circuit  court  of  the  United  States  for  the  proper  district.  Any 
other  suit  of  a  civil  nature  at  law  or  in  equity,  of  which  the 
circuit  courts  of  the  United  States  are  given  jurisdiction  by  the 
preceding  section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought^  in  any  state  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for  the  proper  district 
by  the  defendant  or  defendants  therein,  being  nonresidents  of 
that  state." 

Section  1  gives  this  court  original  jurisdiction  concurrent 
with  the  state  or  insular  courts,  of  certain  classes  of  causes,  one 
of  which  is  where  there  is  a  controversy  between  citizens  of 
different  states.  Nothing  is  said  in  it  as  to  jurisdiction  by 
removal.  It  will  be  seen  that  by  the  first  clause  cited  of  §  2 
the  defendant  may,  in  certain  causes  of  which  the  United  States 
court  has  original  jurisdiction  by  §  1,  remove  them  to  it  from 
the  state  court  without  regard  to  the  residence  of  the  parties; 
but  they  do  not  include  cases  of  diversity  of  citizenship.  Then 
the  second  clause  provides  that  any  other  cause  of  which  the 
United  States  court  has  original  jurisdiction  by  §  1  may  be 
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removed  from  the  state  court  if  the  defendant  be  a  nonresi- 
dent 

A  defendant  may  only  remove  a  case  upon  the  ground  of 
citizenship  when  it  is  one  of  which  this  court  has  by  §  1  origi- 
nal jurisdiction,  and  he  is  also  a  nonresident  of  the  state  (here, 
Porto  Rico)  in  which  it  has  been  brought 

Original  jurisdiction  by  this  court  is  one  thing,  and  juris- 
diction by  removal  is  another.  To  remove  a  cause,  the  original 
jurisdiction  required  by  §  1  must  exist;  it  must  be  an  action 
of  the  character  named  in  it,  and  in  addition,  the  ground  of 
removal  provided  in  §  2  must  also  exist.  The  first  may  exist, 
and  there  be  no  right  of  removal.  The  original  jurisdiction 
is  concurrent  with  the  state  or  insular  court,  and  the  first  court 
acquiring  it  continues  to  hold  it  But  if,  in  addition  to  this 
court's  having  original  jurisdiction,  the  defendant  be  a  non- 
resident^ he  may  remove  the  cause  to  this  court.  Being  a 
nonresident  he  is  not  likely  to  have  as  much  local  influence  as 
his  adversary ;  will  not  have  as  fair  a  chance  in  the  local  court 
as  in  the  United  States  court,  which  is  not  so  local  in  charac- 
ter. The  fact  that  this  court  may  have  original  jurisdiction  is 
not  alone  sufficient,  however  to  authorize  it  to  retain  jurisdiction 
upon  removal ;  and  it  is  now  the  settled  construction  of  these  two 
sections  that,  although  the  United  States  court  may  have  origi- 
nal jurisdiction  of  an  action, — jurisdiction  if  first  brought 
therein, — ^yet  to  remove  it  from  the  state  or  insular  court  the 
facts  must  bring  it  within  the  provisions  of  the  2d  section.  Ar- 
kansas Valley  Smelting  Co.  v.  Cowenhoven,  41  Fed.  450 ;  Mills 
V.  Xewell,  41  Fed.  629 ;  Long  v.  Long,  73  Fed.  369 ;  Martin  v. 
Snyder,  148  U.  S.  663,  37  L.  ed.  602,  13  Sup.  Ct  Rep.  706. 

The  act  of  Congress  of  April  12,  1900,  creating  civil  gov- 
emmeiit  in  Porto  Rico,  commonly  known  as  the  "Foraker  act," 
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gave  to  this  court  the  jurisdiction  of  both  a  United  States  dis- 
trict and  circuit  court,  as  then  provided  by  law.  By  it  the 
amount  in  dispute  had  to  be  as  much  as  $2,000,  exclusive  of 
interest  and  costs,  in  civil  cases,  and  they  of  a  certain  char- 
acter. Apart  from  this,  it  also  applied  to  this  court  the  pro- 
visions of  the  United  States  law  as  to  the  removal  of  causes. 
On  March  2d,  1901,  the  act  was  amended  as  follows : 

"Sec.  3.  That  the  jurisdiction  of  the  district  court  of  the 
United  States  for  Porto  Rico  in  civil  cases  shall,  in  addition  to 
that  conferred  by  the  act  of  April  twelfth,  ninteen  hundred, 
extend  to  and  embrace  controversies  where  the  parties,  or  either 
of  them,  are  citizens  of  the  United  States,  or  citizens  or  sub- 
jects of  a  foreign  state  or  states,  wherein  the  matter  in  dispute 
exceeds,  exclusive  of  interest  or  costs,  the  sum  or  value  of  one 
thousand  dollars."     [31  Stat,  at  L.  953,  chap.  812.] 

It  is  urged  that  this  not  only  gave  this  court  original  juris- 
diction of  cases  involving  but  $1,000  where  the  parties,  or  either 
of  them,  were  aliens  or  citizens  of  the  United  States,  but  that 
it  authorizes  a  removal  in  all  such  cases  to  the  United  States 
courts  without  regard  to  residence.  Certainly  it  does  not  do 
so  in  letter.  It  is  silent  as  to  the  removal  of  cases.  It  is  said, 
however,  this  was  the  spirit  and  purpose  of  it  If  so,  and  §  3 
applies  to  removals,  then  the  jurisdiction  of  this  court  is,  in 
effect,  exclusive  as  to  Americans  and  foreigners.  This  cer- 
tainly was  not  intended.  Resident  Americans  are  by  §  7,  act 
of  April  12,  1900,  made  a  part  of  the  body  politic  known  by 
law  as  the  "People  of  Porto  Rico."  As  §  1  of  the  act  of  1887 
does  one  thing,  to  wit,  fixes  the  jurisdiction  of  the  United  States 
court,  and  §  2  does  another,  to  wit,  provides  when  cases  of  which 
it  has  jurisdiction  may  be  removed  from  the  state  courts,  and 
as  §  3  of  the  act  of  March  2,  1901,  by  its  terms  relates  only  to 


FEDERAL  REPORTS.  45 

Wenar  v.  Pohl. 

jurisdiction,  and  says  nothing  of  removals,  it  should  be  read 
into  §  1  only,  and  not  be  held  to  apply  to  §  2,  relating  to  the 
removal  of  causes.  It  enlarged  the  original  jurisdiction  of 
this  court,  but  not  its  jurisdiction  by  removal.  It  is  said  the 
exigencies  of  existing  conditions  require  a  different  rule.  If  so, 
the  legislative  power  will  doubtless  provide  for  it.  The  court 
must  accept  the  law  as  it  finds  it,  and  hew  to  the  line,  whether 
the  chips  fall  upon  the  one  side  or  the  other.  If,  however,  there 
be  any  court  in  the  island  in  which  justice  is  not  dispensed  to 
all  residents  alike,  whatever  their  nationality,  then  the  sooner 
the  legislative  power  dispenses  with  that  court  the  better. 

It  is  also  suggested  a  different  construction  was  intended  in 
order  to  fairly  comply  with  article  11  of  the  Paris  treaty, 
under  which  Porto  Rico  was  acquired;  but  that  article  only 
provides  that  the  Spaniards  here  shall  have  the  same  rights  in 
the  courts  as  the  citizens  of  the  country  have  to  which  the  courts 
belong,  and  the  construction  now  put  upon  the  law  is  in  no  way 
counter  to  such  right. 

The  right  of  removal  is  altogether  statutory.  If  the  juris- 
diction by  removal  be  doubtful  it  should  not  be  exercised.  The 
great  majority  of  rights  are  to  be  settled  in  the  state  or  insular 
courts,  and  when  the  United  States  court  is  doubtful  of  its 
jurisdiction  it  should  leave  the  matter  to  be  settled  where  the 
jurisdiction  is  undoubted.  This  is  best  for  all,  as  otherwise  the 
litigation  might  be  long  protracted, — the  case  be  tried  upon 
its  merits,  and  after  all  this  go  to  the  Supreme  Court  of  the 
United  States,  and  end  in  naught  by  a  reversal  because  this  court 
took  jurisdiction  erroneously  by  removal.  Johnson  v.  Wells, 
F.  &  Co.  91  Fed.  1. 

The  petition  for  removal  of  the  action  of  J.  J.  Pohl  against 
Joseph  Wenar  did  not  aver  necessary  jurisdictional  facts,  and 
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they  are  shown  by  the  bill  for  an  injunction  not  to  exist,  and  it 
must,  therefore,  be  refused,  and  said  action  be  remanded  to  the 
San  Juan  district  court.  All  of  which  will  be  done  by  proper 
orders  of  this  court  at  the  cost  of  said  Wenar. 


FEDERAL  REPORTS.  47 

Wenar  v.  Pohl. 


JOSEPH  WENAR 

V. 

J.  J.  POHL. 


OpnaoR  ON  Motion  to  Vacate  Obdeb  fob  Contempt. 

court  has  the  power  to  grant  a  temporary  restraining  order  until  it 
can,  upon  a  proper  hearing,  determine  the  question  of  jurisdiction ;  and 
disobedience  of  such  an  order  is  contempt  of  court,  independently  of 
how  the  court  may  afterwards  decide  the  question. 

February  17,  1902. 


Holt,  Judge,  delivered  the  following  opinion: 

'Sow  came  Thomas  D.  Mott,  Jr.,  and  J.  J.  Pohl,  and  moved 
the  court  to  vacate  the  order  entered  herein  on  January  27th, 
1902,  in  the  proceedings  for  contempt  against  them,  and  said 
parties  being  heard  by  their  attorney,  J.  M.  Keedy,  Esq.,  and 
the  grounds  of  said  motion,  which  are  filed,  being  considered, 
said  motion  is  overruled,  and  for  these  reasons,  to  wit : 

This  court  has  the  undoubted  power  to  either  suspend  or  ex- 
pel an  attorney  for  conduct  unbecoming  such  an  officer.  Sec- 
tion 725  of  the  Revised  Statutes  of  the  United  States  does  not 
take  away  this  power. 

It  was  admitted  upon  the  hearing  of  the  proceedings  against 
the  defendants  that  defendant  Mott,  not  only  as  an  attorney  ad- 
vised the  nonobservance  of  the  order  of  the  court,  but  actually 
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accompanied  the  defendant  Pohl,  and  helped  to  take  possession 
of  the  property  in  contest,  in  violation  of  the  court's  order.  This 
was  conduct  unbecoming  an  attorney,  but  not  so  aggravated  as 
it  would  have  been  if,  for  instance,  he  had  assisted  in  taking  a 
prisoner  out  of  the  custody  of  the  marshal  of  this  court  and 
hanging  him,  for  which  conduct  the  court  would  undoubtedly 
have  the  power  to  either  suspend  or  disbar  him.  Such  a  power 
is  essential  to  the  proper  existence  of  the  court  and  the  char- 
acter and  standing  of  its  bar.  Upon  the  presentation  of  the  bill 
for  an  injunction,  the  court  did  not  grant  it.  It  desired  time 
to  consider  the  question,  deeming  it  an  important  one,  and  hav- 
ing doubts  as  to  jurisdiction.  It  appearing  from  the  bill,  how- 
ever, that  irreparable  injury  might  result  from  the  delay  neces- 
sary to  a  proper  hearing,  the  court  granted  an  order  restraining 
the  act  sought  to  be  enjoined,  until  the  motion  for  an  injunc- 
tion could  be  heard.  It  undoubtedly  had  the  power  to  do  so. 
It  was  done  to  preserve  the  status  of  the  matter  until  the  motion 
could  be  heard  and  decided.  This  was  the  order  the  defend- 
ants knowingly  violated.  There  can  be  no  question  of  the 
power  of  the  court  to  grant  such  a  temporary  order  until  a  prop- 
er hearing  can  be  had,  whether  the  question  be  that  of  juris- 
diction or  otherwise.  It  has,  of  course,  the  power  to  determine 
if  it  has  jurisdiction;  and  the  power  to  grant  a  temporary  re- 
straining order  until  it  does  so  is  necessary  tc»  the  proper  conduct 
of  justice;  and  while  in  force  it  is  the  duty  of  the  parties  to 
obey  it. 
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BANK  OF  PORTO  RICO 

V. 

MANUEL  ARGUESO. 


COMICEBCIAI.    PaPEB — ACCOMHODATION    MaKEB — ^TAXATION    UPON    ReVENUR 

Laws. 

1.  If  one  be  an  accommodation  maker  of  a  note,  then,  as  between  him 

and  the  principal,  he  is  but  a  surety;  and  this  is  true  as  to  the 
creditor,  if  he  knows  it. 

2.  If  a   creditor,  by  a  new  agreement  upon  sufficient  consideration,  ex- 

tends time  to  the  principal  debtor  without  the  knowledge  or  assent 
of  the  surety  or  accommodation  maker,  the  latter  is  thereby  released 
from  liability  on  the  note. 

3.  A  section  of  the  Political   Code  of  Porto  Rico,  providing  that  notes 

sued  upon  which  have  never  been  listed  as  provided  by  the  insular 
revenue  law,  and  upon  which  no  taxes  have  been  paid,  shall  not  be 
recoverable  in  any  court  of  the  island  until  these  requisites  are  com- 
plied with,  does  not  destroy  the  validity  of  the  contract,  but  merely 
suspends  the  remedy.  It  applies  only  to  the  courts  of  Porto  Rico,  and 
not  to  this  court. 

June  15,  1903. 


Bills  and  notes  ^^Bccommodation  maker  as  surety.  The  authorities  de- 
termining the  admissibility  of  extrinsic  evidence  to  show  who  is  liable 
as  the  maker  of  a  note,  and  whether  one  executing  a  note  is  liable  as 
surety,  and  not  as  maker,  are  presented  and  discussed  in  editorial  note 
to  Keidan  v.  Winegar,  20  L.  R.  A.  705. 

Discharge  of  surety — extension  of  time — consideration.  The  question 
as  to  whether  the  fact  that  the  consideration  for  the  extension  of  time 
is  usurious  will  vitiate  the  ext>ension  so  as  to  prevent  its  operating  as  a 
discharge  of  the  sureties  is  discussed  and  the  authorities  fully  presented 
in  editorial  note  to  Fleming  v.  Borden,  53  L.  R.  A.  316. 
PoBTO  Rico — 4. 
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Mr.  Dexter  &  Hord  for  the  plaintiff. 

Mr,  N.  B.  K.  Pettingill  for  the  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  action  at  law  is  upon  three  promissory  notes  executed 
by  the  defendant,  Manuel  Argueso,  to  the  firm  of  Egozcue  & 
Palau,  and  assigned  by  them  to  the  plaintiff  bank. 

As  to  the  two  notes  for  $6,000  each,  the  defendant  avers  that 
he  was  but  an  accommodation  maker,  without  consideration  to 
him,  for  Egozcue  &  Palau,  and  that  the  plaintiff  bank  knew 
this  when  it  became  the  owner  of  them,  and  thereafter  gave 
Egozcue  &  Palau  an  extension  of  time  of  payment  without  his 
knowledge.     The  plaintiff  bank  demurs  to  this  defense. 

It  is  the  rule  in  equity  that  if  the  maker  of  a  note  be  in  fact 
merely  one  for  accommodation,  then,  as  between  him  and  the 
principal,  he  is  but  a  surety ;  and  this  is  true  as  to  the  creditor, 
if  he  knows  it.  It  is,  however,  the  English  rule  and  the  rule 
at  common  law  that  an  accommodation  maker  is  regarded  as  the 
principal  debtor,  although  the  creditor  may  have  knowledge 
when  he  takes  the  paper  that  it  was  executed  by  the  maker  with- 
out consideration  and  merely  for  accommodation  of  the  real 
debtor ;  and  an  extension  of  time  of  payment  without  the  maker's 
consent  will  not  discharge  him,  but  only  payment  or  release  will 
do  so. 

In  the  United  States  the  decisions  are  conflicting  whether  at 
law,  in  such  a  case,  the  maker  is  discharged ;  but  the  majority 
hold  he  is ;  and  I  fail  to  see  why  the  rule  should  not  be  the  same 
at  law  as  in  equity. 

The  defendant,  Manuel  Argueso,  was  biit  a  surety  as  between 
him  arid  Egozcue  &  Palau.     This  is  true  also  as  to  the  bank, 
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as  it  had  knowledge  of  it  when  it  acquired  the  paper.  If,  there- 
fore, it  gave  an  extension  of  payment,  for  any  sufficient  con- 
sideration, to  said  firm,  then  this  operated  as  a  new  contract,  and 
the  defendant,  as  an  accommodation  maker,  was  thereby  re- 
leased. 

Mere  indulgence,  however,  to  a  principal,  does  not  release  a 
surety.  To  do  so,  it  must  be  by  contract  binding  upon  the 
creditor.  If,  notwithstanding  it,  suit  can  be  brought  at  once 
upon  the  obligation^  it  does  not  operate  to  release  the  surety. 
The  defect  in  the  plea  as  to  these  two  notes  is  that  it  fails  to  aver 
the  extension  was  given  for  any  consideration.  Home  v.  Bod- 
well,  5  Gray,  457;  Randolph,  Com.  Paper,  §§  492-964.  The 
demurrer  as  to  so  much  of  the  plea  as  sets  forth  this  defense  is 
therefore  sustained. 

In  an  additional  plea,  and  as  a  defense  to  all  of  the  notes 
sued  upon,  it  is  averred  that  they  have  never  been  listed  for 
taxation  as  provided  by  the  revenue  law  of  Porto  Rico,  and  n*o 
tax  has  ever  been  paid  thereon.  Section  301  of  the  Political 
Code  of  Porto  Rioo  provides  that,  if  anyone  shall  fail  to  list 
any  notes  which  are  subject  to  taxation,  the  same  shall  not  be  re- 
coverable in  any  court  of  the  island  until  they  have  been  prop- 
erly listed  and  the  taxes  and  penalties  paid  thereon.  A  ques- 
tion arises  as  to  the  validity  of  this  statute ;  whether  or  not  it  de- 
prives a  person  of  free  recourse  to  the  insular  courts.  But  it 
is  unnecessary  to  consider  it.  Said  section  does  not  purport  to 
destroy  the  obligation  of  the  contract.  It  could  not  do  so.  A 
vested  right  cannot  be  forfeited  by  a  legislative  act.  It 
would  not  be  due  process  of  law,  and  an  owner  cannot  thus  be 
devested  of  his  property.  The  insular  legislature  has  merely 
provided  that,  if  the  owner  does  not  assess  the  notes,  it  therefore 
takes  away  from  him  the  use  of  the  agencies  created  by  it  for 


52  PORTO  RICO 

Bank  ot  Porto  Rico  v,   Argueso. 

collection.  It  has  control  over  the  remedies  of  suitors  in  its 
own  courts,  save  it  cannot  affect  by  legislation  the  obligation 
itself.  The  statute  in  question  must  be  held,  however,  as  ap- 
plying only  to  the  courts  created  by  the  legislature  of  Porto 
Rico,  or  existing  by  its  will,  and  not  to  this  court. 

The  demurrer  to  this  additional  plea  is,  therefore,  also  sus- 
tained. 


FEDERAL  REPORTS.  63 

Cerecedo  Hermanos  v.  Jaffe  Bros.  &  Co. 


CERECEDO  HERMANOS 
JAFFE  BROTHERS  &  COMPANY. 


Bill  of  Review. 

1.  Section  1008,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  715),  allows 

two  years  for  filing  bills  of  review. 

2.  A   bill   of  review  plainly   showing   irregularity   in   former  proceedings 

should  be  allowed,  if  filed  In  time. 

3.  The  rule  that  bills  of  review  should  not  be  entertained  until  the  pay- 

ment of  the  judgment  is  administrative,  and  not  jurisdictional. 

4.  After  a  pro  confesso  order  is  entered,  distinct  and  positive  averments  of 

the  bill  will  be  taken  as  true  without  proof;  but,  if  vague,  evidence 
should  be  produced.     A  pro  oonfesao  decree  should  conform  to  the 
*    prayer  of  the  bill. 

June  22,  1903. 


Mr.  F,  H.  Dexter  for  complainants. 

Mr.  Pettingill  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  petition  for  leave  to  file  a  bill  of  review,  which  is 
also  tendered.  The  decree  asked  to  be  set  aside  was  entered 
June  8th,  1901.  This  petition  was  presented  February  6th,  1902. 
Objection  is  made  that  it  comes  too  late.  It  is  claimed  that 
the  act  of  Congress  of  March  3d,  1891,  relative  to  the  United 
States  circuit  court  of  appeals,  applies  to  it     The  limitation 
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for  appeal — and  which,  by  analogy,  has  been  applied  in  equity 
to  the  time  for  filing  bills  of  review — applicable,  however,  is  the 
two  years  provided  in  §  1008  of  the  United  States  Eevised 
Statutes.  Clark  v.  Killian,  103  U.  S.  766,  26  L.  ed.  607 ;  Allen 
V.  Southern  P.  R.  Co.  173  C.  S.  479,  43  L.  ed.  775, 19  Sup.  Ct. 
Rep.  518. 

The  decree  is  assailed  for  alleged  error  of  law  apparent  upon 
the  record,  and  also  upon  the  ground  of  newly  discovered  evi- 
dence of  payment  of  the  indebtedness  for  which  judgment  wa«* 
rendered,  and  which  could  not,  by  diligence,  have  been  sooner 
discovered.  The  decree  was  a  pro  confesso  one.  The  original 
bill  was  filed  November  19th,  1900,  by  Jaife  Brothers  &  Com- 
pany and  Hinne  Brothers  &  Company,  as  complainants,  against 
Jose  Fernandez  &  Company  and  Cerecedo  Hermanos  and  others, 
as  defendants.  It  avers,  in  substance,  that  Fernandez  &  Com- 
pany, of  which  firm  Cerecedo  Brothers  were  special  partners  up 
to  the  time  when  Fernandez  &  Company  suspended  payment, 
were  indebted  to  the  complainants  in  certain  sums  set  forth  in 
the  bill;  that  fraudulently  and  to  obtain  time  the  last-named 
firm  agreed  with  Jaffe  Brothers  &  Company  to  transfer  to  them 
certain  securities  upon  third  parties  for  their  debt,  but  there- 
after proposed  to  turn  them  over  in  actual  payment  pro  tarUo; 
but  when  the  agent  of  Jaffe  Brothers  &  Company  obtained  au- 
thority to  agree  to  this,  said  firm  applied  for  suspension  of  pay- 
ments ;  that  to  get  this  they  issued  false  evidences  of  indebted- 
ness to  Cerecedo  Brothers  and  others ;  that  after  the  suspension 
of  payments  Fernandez,  as  liquidator,  fraudulently  transferred 
the  securities  complainant,  Jaffe  Brothers  &  Company,  were 
to  have  to  a  third  party,  without  consideration  and  for  half 
their  value,  Cerecedo  Brothers  being  in  fact  the  real  purchasers ; 
that  Fernandez,  after  the  suspension  of  payments,  turned  over 
to  Cerecedo  Brothers  a  large  amount  of  property,  the  amount 
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being  unknown  to  complainants,  and  disposed  of  a  large  part  of 
the  assets  fraudulently.  Interrogatories  were  propounded  in 
the  bill  to  Fernandez.  The  relief  sought  was  a  specific  per- 
formance of  the  agreement  with  Fernandez  as  to  the  securities ; 
that  a  receiver  be  appointed,  and  the  assets  of  Fernandez  &  Com- 
pany be  marshaled;  that  Fernandez  &  Company  be  enjoined 
from  collecting  said  securities  or  interfering  with  the  com- 
pany's assets ;  that  they  be  delivered  to  the  receiver,  the  liens  be 
ascertained,  the  property  sold  and  distributed  among  the  credit- 
ors, Jaife  Brothers  &  Company  being  allowed  to  participate  in 
the  distribution,  said  securities  being  first  applied  on  their  debt. 
The  receiver  was  appointed  on  January  14th,  1901,  but  never 
qualified.  An  attorney  appeared  for  the  defendants,  but  the  bill 
for  review  avers  that  he  did  so  for  Fernandez  &  Company,  and 
not  for  Cerecedo  Hermanos,  and  was  not  authorized  to  do  so  for 
Cerecedo  Hermanos.  No  defense  was,  however,  presented. 
The  final  decree  adjudged  not  only  Fernandez  but  Cerecedo 
Hermanos  indebted  to  Jaffe  Brothers  &  Company  in  the  sum  of 
$11,312.02,  with  interest  from  December  31st,  1899,  and  to 
Hinne  &  Company  in  the  sum  of  $1,936.30,  with  interest  from 
June  30th,  1900,  and  that  in  default  of  payment  execution 
might  issue  therefor.  It  also  canceled  certain  indebtedness,  as 
fraudulent,  of  Fernandez  &  Company  to  Cerecedo  Brothers, 
and  annulled  certain  transfers  to  other  parties. 

The  alleged  payment  of  the  indebtedness  is  confined  to  Jaffe 
Brothers  &  Company.  There  is  no  claim  of  payment  of  Hinne 
&  Company.  The  alleged  payment  of  Jaffe  Brothers  &  Com- 
pany was  made  by  the  payment  of  certain  moneys  and  the  tak- 
ing of  certain  transfers  of  real  estate  through  an  alleged  agent. 
It  is  claimed,  upon  the  one  side,  the  person  was  not  such  agent 
and  had  no  authority  to  make  a  settlement.     This  is  denied. 

The  matter  should  be  investigated,  or  an  injustice  may  be 
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done.  It  is  urged,  as  one  ground  for  review,  that  the  court  had 
no  jurisdiction  to  render  the  decree.  All  the  complainants, 
however,  were  aliens.  It  is  urged  that  the  bill  for  review  should 
not  be  entertained  until  the  payment  of  the  judgment,  which  is 
for  money.  Generally,  one  asking  to  file  a  bill  for  review  must 
show^  performance  of  the  decree.  The  reason  is  that  opportu- 
nity for  abuse  by  delay  should  not  be  aiforded  to  parties  by 
such  bills.  But  why  require  payment  if  it  be  true  that  pay- 
ment has  already  been  made  ?  It  is  true  this  would  only  apply 
in  this  case  to  Jaffe  Brothers  &  Company,  but  whether  the  court 
will  require  compliance  with  a  decree  before  entering  a  bill  for 
review  depends  upon  the  circumstances  of  the  case.  It  is  an  ad- 
ministrative, and  not  a  jurisdictional,  rule.  Davis  v.  Speiden, 
104  U.  S.  84,  26  L.  ed.  660. 

The  serious  question  in  the  case  is,  Did  the  averments  of 
the  bill  authorize  the  money  decree  ? 

Cerecedo  Brothers  were  but  special  or  limited  partners.  It  is 
urged  in  opposition  to  the  review  that  they  were  liable  de  son  tort 
in  wrongfully  applying  property  to  their  use,  which,  in  equity, 
belonged  to  the  creditors ;  that  the  assets  of  Fernandez  &  Com- 
pany were  a  trust  fund,  and,  having  wrongfully  appropriated 
some  of  them,  they  are  liable  by  Way  of  a  personal  judgment" 
for  the  indebtedness  to  coknplainants.  The  original  bill,  how- 
ever, sought  a  settlement  of  the  partnership  and  the  marshaling 
of  all  the  assets  of  Fernandez  &  Company  for  all  of  its  creditors. 
This  was  the  basis  of  the  action.  Jaffe  Brothers  &  Company 
and  Hinne  &  Company  claim  no  relief  separate  from  the  other 
creditors,  save  Jaffe  Brothers  &  Company  claim  the  benefit  of 
the  securities  which  Fernandez  had  agreed  to  transfer  to  them. 
The  bill  did  not  proceed  upon  the  idea  of  a  money  judgment  in 
favor  of  Jaffe  Brothers  &  Company  and  Hinne  &  Coitipany 
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against  Cerecedo  Brothers.  It  did  not  set  forth  specifically  the 
value  of  any  goods  transferred  to  Cerecedo  Brothers  by  Fernan- 
dez &  Company.  It  failed  to  show  in  what  sum,  if  any,  they 
should  be  made  liable,  even  to  all  the  creditors.  No  answer  was 
filed,  and  no  proof  was  heard.  The  averments  were  not  definite 
enough  upon  which  to  base  such  a  decree  as  the  one  rendered. 
Ohio  C.  R.  Co.  V.  Central  Trust  Co.  133  U.  S.  83,  33  L.  ed. 
561,  10  Sup.  Ct  Eep.  235. 

If  the  averments  of  the  bill  are  distinct  and  positive,  they  are 
to  be  taken  as  true  without  proof,  after  a  pro  confesso  order; 
but,  if  so  vague  that  a  precise  decree  cannot  be  rendered,  evi- 
dence should  be  produced.  Equity  rule  18  provides  that  the 
matter  of  a  bill  may  be  taken  pro  confesso  and  by  decree  if  this 
can  be  done  without  answer  and  be  proper.  Such  a  decree, 
however,  should  conform  to,  and  not  go  beyond,  what  is  proper 
upon  the  averments  of  the  bill.  Thomson  v.  Wooster,  114  XJ.  S. 
104,  29  L.  ed.  105,  5  Sup.  Ct.  Rep.  788. 

It  is  said  that  the  prayer  for  general  relief  authorized  the 
judgment ;  but  relief  must  be  agreeable  to  the  bill.  Such  a  state 
of  case  is  presented  that  the  petitioners  should  be  allowed  to  file 
their  bill  for  review,  appear,  open  the  decree,  and  make  defense ; 
otherwise  an  injustice  may  be  done.  This  being  allowed,  how- 
ever, Jaffe  Brothers  &  Company,  and  Hinne  &  Company  should 
be  protected.  To  this  end  the  complainants  in  the  bill  for  re- 
view are  required  to  pay  all  costs  up  to  this  time,  and  to  execute 
within  ten  days  a  bond  with  good  security,  to  be  approved  by  the 
clerk  of  this  court,  in  the  sum  of  $15,000  to  Jaffe  Brothers  & 
Company  and  Hinne  &  Company,  conditioned  to  perform  any 
judgment  that  may  finally  be  rendered  against  them.  In  de- 
fault of  their  doing  all  this,  the  bill  for  review  will  not  be 
further  entertained. 
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It  appearing  that  execution  has  issued  upon  said  decree,  it  is 
ordered  to  be  returned  upon  the  execution  of  said  bond. 

In  the  event  the  complainants  in  the  bill  of  review  comply 
herewith,  all  parties  are  given  until  October  12th,  1903,  to  de- 
mur, plead,  or  answer  in  these  causes,  which  are  hereby  con- 
solidated  and  ordered  to  be  tried  together. 
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THE  UNITED  STATES 

r. 

JOSfi  A.  CAPARROS. 


Cbixinal  Jurisdiction. 

The  alleged  crime  having  been  committed  during  the  existence  of  the  mili- 
tary government  in  Porto  Rico,  but  before  the  treaty  of  Paris,  which 
ceded  the  island  to  the  United  States,  and  before  the  establishment  of 
the  United  States  provisional  court  for  Porto  Rico,  and  not  being 
eontrary  to  any  Spanish  law  or  military  order  then  in  force,  is  not  an 
offense  against  any  law  of  the  United  States,  and  this  court  has  no 
jurisdiction  of  it. 

November  3,  1900. 


Mr.  PeUingill,  District  Attorney,  for  plaintiff* 

Holt,  Judge,  delivered  the  following  opinion: 

The  charge  in  the  information  is  the  cutting  and  removing  of 
government  timber,  forbidden  by  §  2461  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat,  1901,  p.  1627).  The 
defendants  have  filed  a  plea  to  the  jurisdiction,  claiming  that, 
if  done  as  charged,  the  statute  was  not  then  in  force.  The  in- 
formation was  filed  in  the  provisional  court,  and  if  it  had 
jurisdiction  it  follows  that  this  court  has,  because  by  the  act  of 
Congress  of  April  12th,  1900,  organizing  civil  government  in 
Porto  Rico,  this  court  has  jurisdiction  of  the  matters  pending  in 
that  court  when  its  existence  terminated  by  said  act 
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The  TJmted  States  has  filed  a  demurrer  to  the  plea,  and  it  is 
conceded  upon  its  part  that  the  prosecution  can  show  no  timber 
was  cut  later  than  March  13tli,  1899.  The  question  then  is, 
Can  said  statute  be  applied  by  this  court  to  the  act  done  as  on 
that  date,  or  before  ?  The  United  States  took  military  posses- 
sion of  Porto  Rico  in  July,  1898,  and,  on  October  1st,  following, 
the  Military  Department  of  Porto  Rico  was  established  by  order 
of  the  President  of  the  United  States.  The  treaty  of  Paris,  by 
which  the  United  States  acquired  Porto  Rico,  did  not  become 
effective  as  to  individual  persons  imtil  April  11th,  1899..  If^ 
therefore,  the  offense  charged  was  committed,  it  was  done  be- 
tween the  time  of  the  establishment  of  the  Military  Department^ 
on  October  1st,  1898,  and  the  cession  of  Porto  Rico  to  the  United 
States  by  the  ratification  of  the  treaty  of  April  11th,  1899. 

The  provisional  court  was  not  established  until  June  27th, 
1899,  which  was  after  the  time  when  it  is  claimed  the  offense 
was  committed.  The  character  of  the  offense  and  its  measure 
of  punishment  are  to  be  determined  by  the  law  in  force  when 
and  where  the  act  is  committed ;  and  when  it  is  charged  that  this 
offense  was  committed  Porto  Rico  did  not  belong  to  the  United 
States.  The  treaty  had  not  then  been  made,  and  it  was  un- 
known if  Porto  Rico  would  finally  belong  to  the  United  States. 
The  laws  of  the  United  States  were  not  then  in  force  here,  but 
military  orders  created  offenses,  and  military  tribunals  punished 
them. 

The  court  has  been  unable  to  find  that  the  acts  charged  con- 
stituted an  offense  under  the  Spanish  law ;  nor  has  it  been  able 
to  find  that  it  was  forbidden  by  military  order  until  November 
29th,  1899,  by  general  order  No.  197,  and  this  order  gave  the 
jurisdiction  in  such  cases  to  the  insular  district  courts.  It  is 
well  settled  that  every  government  acquiring  territory  in  any 
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%vay  holds  it  under  its  own  Ikw,  and  not  according  to  those  of  the 
government  from  which  it  may  be  acquired ;  but  in  case  of  war, 
and  during  the  transition  from  military  control  to  civil  gov- 
ernment, the  military  authorities  and  their  orders  ex  necessitate 
control  until  civil  government  is  organized.  It  is  claimed  by 
some  that  the  United  States  statutes  and  laws  came  into  opera- 
tion here  when  the  United  States  acquired  the  island ;  by  others 
that  the  Congress  of  the  United  States,  by  virtue  of  the  Consti- 
tution and  the  Paris  treaty,  can  legislate  as  it  sees  proper  as  to 
the  island,  but  in  doing  so  must  legislate  in  a  constitutional 
way.  Whether  the  one  or  the  other  be  true  in  this  case  is  imma- 
terial, because  the  acts  charged,  if  committed,  were  done  prior 
to  the  cession  of  the  island  by  the  treaty  of  Paris,  before  the 
establishment  of  the  provisional  court,  and  while  the  United 
States  military  forces  were  in  occupation  by  force  of  arms  and 
holding  it  by  military  occupation,  and  it  was  then  governed  by 
military  laws  issued  by  military  tribunals,  according  to  the 
usages  of  war  and  military  orders.  The  laws  of  the  United  States 
were  not  then  in  force  here,  but  military  orders  were,  and  at 
that  time  they  had  not  made  the  acts  charged  an  oifense.  It  is 
claimed  the  order  creating  the  provisional  court  on  June  29th, 
1899,  extended  the  laws  of  the  United  States  to  this  island,  or, 
in  other  words,  adopted  them  as  a  part  of  the  military  order,  and 
that  thereafter  the  statute  of  the  United  States  as  to  these  of- 
fenses was  made  applicable :  but,  as  already  stated,  this  was  not 
done  until  after  the  acts  charged  were  committed.  It  results, 
therefore,  that  there  was  no  law  or  military  order  then  in  force, 
punishing  the  acts  charged;  that  the  provisional  court  had  no 
jurisdiction;  and  consequently  this  court  has  none. 

The  demurrer  is  overruled,  the  plea  sustained,  and  the  indict- 
ment ordered  to  be  and  is  hereby  dismissed. 
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FKANCISCO  L.  BATTISTINI,  Complainant^ 

V. 

FRANCISCO  CROSAS,  Defendant 


In  Equity— Opinion  on  Demubbeb  to  Bill — Usury — ^RETBosPBcnvs  Lbo- 

ISLATION. 

1.  A  law  is  to  be  construed  in  its  entirety,  and  the  intention  of  the  legis- 

lature is  to  be  regarded  more  than  grammatical  rules.  The  usury 
law  of  Porto  Rico  of  March  1st,  1002,  does  not  apply  to  contracts 
made  prior  to  its  passage. 

2.  Although  the  Constitution  of  the  United  States  does  not  forbid  all  ret- 

rospective legislation,  and  there  is  no  law  in  Porto  Rico  forbidding 
it,  a  law  impairing  vested  rights  would,  from  the  very  nature  and 
spirit  of  our  government,  be  void. 

January  12,   1003. 


Mr.  C.  M.  Boerman,  solicitor  for  complainant 

Mr.  H.  8.  Belaval,  solicitor  for  defendant 

Holt,  Judge,  delivered  the  following  opinion : 

This  cause  is  submitted  upon  a  demurrer  to  the  bill.  Its 
averments  of  fact  are  to  be  taken  as  true  in  considering  the  de- 
murrer.    It  appears  from  it  that  on  March  9th,  1901,  Epitasia 


Conatitutional  lair — vested  rights.  As  to  constitutionality  of  statute 
impairing  vested  rights,  see  editorial  note  to  Fletcher  v.  Peck,  3  L.  ed.  U.  S. 
162. 
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Martinez  executed  a  mortgage  on  certain  real  estate  for  $3,000 
to  the  defendant,  Francisco  Crosas;  that  the  stipulated  rate  of 
interest  was  18  per  cent,  payable  yearly  in  advance ;  that  said 
Martinez  sold  the  property  to  one  Tomas  Gonzalez,  and  he,  in 
February,  1902,  sold  it  to  the  complainant,  Francisco  L.  Battis- 
tini ;  that  about  March  9th,  1902,  the  complainant  offered  to  pay 
the  interest  at  the  rate  of  12  per  cent,  but,  the  defendant  refus- 
ing to  accept  it,  the  complainant  was  compelled  to  and  has  paid 
under  protest  $540,  or  at  the  rate  of  18  per  cent  per  annum  for 
the  coming  year,  and  the  complainant  claims  that  this  payment, 
under  the  interest  law  enacted  by  the  legislature  of  Porto  Rico 
March  1st,  1902,  renders  the  contract  of  loan  void,  and  entitles 
him  to  recover  back  the  money  so  paid  in  excess  of  the  legal 
rate  of  interest,  to  wit,  12  per  cent,  fixed  by  said  law.  Its 
cancelation  and  such  recovery  are  the  relief  sought. 

The  debt  was  created  and  the  contract  of  loan  made  prior  to 
the  enactment  of  the  act  named.  If  the  contention  of  counsel 
for  complainant  is  understood,  it  is  that  the  legislative  act  for- 
bids the  taking  of  usury  in  the  future  on  contracts  entered  into 
prior  to  its  passage,  and,  if  done,  that  it  renders  the  contract  void 
and  releases  the  debtor  from  all  payment  The  act  provides  that 
if,  either  directly  or  indirectly,  there  be  reserved  or  accepted  or 
secured,  or  agreed  to  be  reserved,  accepted,  or  secured  any  great- 
er rate  of  interest  than  the  legal  rate,  the  contract  is  utterly  void 
for  all  purposes,  and  the  collection  of  the  debt  or  any  proceed- 
ing to  enforce  the  contract  may  be  enjoined  and  the  contract  de- 
clared void  without  the  payment  of  either  the  principal  or  the 
interest 

Section  2  of  the  act,  however,  expressly  provides :  "This  act 
shall  not  apply  to  contracts  entered  into  or  obligations  incurred 
or  judgments  rendered  prior  to  the  date  of  the  passage  hereof." 

It  is  contended,  however,  that  it  is  provided  otherwise  by  §  9 
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of  the  act,  and  that,  it  being  a  subsequent  section,  it  is  to  govern. 
It  provides:  "Nothing  herein  contained  shall  be  construed  to 
apply  to  payments  of  interest  made  under  contracts  entered  into 
prior  to  the  passage  of  this  act,  in  which  a  different  or  other  rate 
of  interest  from  that  provided  for  herein  is  specified,  or  to  the 
payment  of  interest  on  judgments  entered  on  contracts  entered 
into  prior  to  the  passage  of  this  act,  in  which  another  or  differ- 
ent rate  of  interest  is  specified." 

It  is  said  that  the  word  '"made,"  or  the  use  of  the  past  tense, 
applies  only  to  payments  made  prior  to  the  passage  of  the  act; 
and,  as  the  act  is  intended  to  prevent  the  payment  of  usury,  that 
the  payment  thereof  after  its  passage,  by  inference  at  least, 
renders  the  contract  void,  and  the  usury  paid  recoverable. 

It  is  said  that  unless  this  be  so  there  was  no  need  of  §  9,  as  §  2 
fully  provided  as  to  contracts  made  prior  to  the  passage  of  the 
act  If  the  contention  of  counsel  for  complainant  is  correct, 
then  of  course  the  law  is  retrospective.  It  is  a  well-settled  rule 
of  construction  that,  in  the  absence  of  clear  provision  otherwise, 
laws  relate  to  the  future.  Persons  act  and  contract  with  a  view 
to  the  existing  law,  and  therefore  it  is  generally  unwise  to  enact 
retrospective  legislation.  Legislation  is  not  to  be  so  construed 
unless  it  is  clear  the  legislature  so  intended,  and  unless  such  con- 
struction is  absolutely  necessary  to  give  meaning  to  the  words 
used.  Legislation  purely  remedial,  that  which  is  designed  to 
correct  an  evil  or  suppress  a  mischief,  is  the  exception  to  this 
general  rule.  The  Constitutions  of  some  of  the  states  forbid 
retrospective  legislation.  While  the  Constitution  of  the  United 
States  forbids  ex  post  facto  laws,  or  those  applying  to  offenses, 
it  does  not  forbid  merely  retrospective  legislation  unless  it  im- 
pairs the  obligation  of  a  contract ;  and  there  is  no  law  in  Porto 
Kico  forbidding  the  enactment  of  such  legislation.     A  law  im- 
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pairings  however,  a  vested  right,  would,  from  the  very  nature 
and  spirit  of  our  government,  be  void.  It  would  deprive  one  of 
his  own, — ^take  it  away  from  him,  and  in  effect  give  it  to  another. 

It  was  not  within  the  power  of  the  legislature  to  take  the 
property  of  one  person  and  give  it  to  another,  nor  could  it  de- 
prive the  owner  of  a  debt  which  was  legally  created.  Nor  did 
it  either  intend  to,  or  do  so,  by  the  act  in  question,  in  my  opin- 
ion. A  law  is  to  be  construed  in  its  entirety.  The  intention  of 
the  legislature  is  to  be  regarded  more  than  grammatical  rules. 
It  has  been  said :  "For  the  letter  of  the  law  killeth,  but  the 
spirit  giveth  life."  The  spirit  of  a  statute  is  to  govern,  rather 
than  a  strict  grammatical  construction  of  the  words.  When 
the  entire  act  of  the  legislature  in  question  is  considered,  it  is 
evident  it  was  not  the  intention  that  its  provisions  should  apply 
to  contracts  made  prior  to  its  passage.  If  a  person  had  ac- 
quired property,  whether  in  the  form  of  a  debt  or  otherwise, 
prior  to  the  passage  of  the  act  in  question,  and  had  in  doing  so 
complied  in  all  respects  with  the  then  existing  law,  it  would  be 
unjust  to  deprive  him  of  it  by  subsequent  legislation. 

Section  9  of  the  act  may  have  been  intended  to  emphasize 
the  fact  that  it  was  not  intended  to  apply  to  contracts  previous- 
ly made ;  or,  inasmuch  as  §  5  of  the  act  had  provided  for  the 
recovery  of  usury  at  any  time  within  one  year  after  its  pay- 
ment, it  may  have  been  intended  the  more  clearly  to  declare  that 
the  act  was  not  to  apply  to  payments  of  interest  made  upon 
contracts  entered  into  prior  to  the  passage  of  the  act. 

As  the  mortgage  debt  is  still  valid,  the  complainant  is  en- 
titled to  set  up  against  it  whatever  he  may  have  paid  on  it. 
If  he  paid  more,  by  way  of  interest,  than  the  party  could  law- 
fully demand,  he  has  the  right  to  apply  any  such  excess  upon 
the  principal  of  the  debt  when  the  creditor  demands  its  pay- 
PoBTo  Rico— 5. 
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ment.     He  is,  therefore,  in  no  view  of  the  case  entitled  to  re- 
lief. 

The  demurrer  to  the  bill  is  sustained  and  it  is  dismissed  at 
complainant's  cost. 
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J.  RTBAS  6  HIJO,  Plaintiff, 

V. 

UNITED  STATES,  Defendant 


Opinion. 


1.  The  strictum  jus  is  that  private  movable  property  on  land  of  an  enemy 

is  liable  to  seizure;  this  wa£  the  former  custom,  but  the  modem  usage, 
with  some  exceptions,  is  to  exempt  it. 

2.  It  is,  however,  a  rule  of  international  law  that  the  private  property  of 

an  enemy  may  be  taken  and  used  if  necessary,  by  the  war  power, 
without  compensation  to  the  owner. 

April  8,  1901. 


n 


Mr.  C.  M.  Boerman,  attorney  for  plaintiffs. 

Mr.  N.  B.  K,  Pettingillj  District  Attorney,  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  for  $10,000  for  the  use  of  a  vessel  named 
Paz,"  for  the  storage  of  coal  for  twelve  months  and  two  weeks, 
to  wit  from  July  26,  1898,  to  August  12th  1899.  The  dec- 
laration avers  that  the  use  was  by  the  quartermaster's  depart- 
ment of  the  Army.  The  answer  admits  the  alleged  use  from 
July,  1898,  to  May,  1899,  but  denies  liability  upon  the  ground 
that  the  vessel  was  enemy's  property,  and  was  so  seized  by  the 
military  forces  of  the  United  States. 
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From  the  admissions  in  the  pleadings  and  the  evidence,  these 
facts  appear,  to  wit : 

That  the  plaintiff  in  July,  1898,  was  either  a  Spanish  corpo- 
ration or  a  firm  composed  of  Spanish  subjects,  and  owned  The 
Paz,  which  was  a  merchant  vessel  and  was  in  the  port  of  Ponce 
when  that  city  was  captured  by  the  United  States  Army  and 
A^avy  on  July  26,  1898,  and  it  was  then  taken  for  the  use  of 
the  quartermaster's  department.  It  was  so  used  imtil  in  April, 
1899,  when  the  War  Department  ordered  its  return  to  the 
owner  if  all  claim  for  use  or  damage  for  detention  was  waived. 
This  conditional  return  was  refused  by  the  captain,  who  claimed 
to  be  a  part  owner,  and  who,  with  his  crew,  left  the  vessel. 

There  is  also  evidence  tending  to  show  that  sometime  after 
this,  and  probably  in  April,  1899,  the  consignees  of  the  vessel 
were  notified  that  it  was  at  their  disposal,  and  that  the  govern- 
ment authorities  were  about  to  discharge  those  in  care  of  it, 
and  they  were  requested  to  put  someone  in  charge ;  but  they  de- 
clined to  do  so,  and  the  vessel  was  abandoned.  In  the  hurricane 
following,  of  August,  1899,  it  was  wrecked. 

It  was  never  in  naval  custody,  and  no  steps  were  ever  taken 
to  condemn  it  as  a  prize.  It  was,  however,  when  seized,  a 
Spanish  vessel ;  it  floated  the  Spanish  flag ;  its  captain  and  crew 
were  Spanish  subjects,  as  was  also  its  owner.  It  did  not  come 
within  any  of  the  declared  exemptions  from  seizure  set  forth  in 
the  proclamation  of  the  President  of  the  United  States  of  April 
26th,  1898,  and  a  claim  filed  in  the  War  Department  in  Feb- 
ruary, 1900,  by  the  plaintiffs,  for  its  use  and  value,  was  re- 
jected. 

From  this  finding  of  facts  these  legal  conclusions  are  reached, 
to  wit: 

The  United  States  being  at  war  with  Spain  when  this  seizure 
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was  made,  every  individual  of  the  one  country  was  in  legal 
hostility  to  every  individual  of  the  other,  and  all  of  the  prop- 
erty of  the  one  belligerent  was  to  be  considered  as  hostile  as  to 
the  other.  The  Congress  of  the  United  States  had,  by  its  act 
of  April  25th,  1898,  declared  that  war  existed  from  April  21st, 
1898,  and  when  this  vessel  was  seized  it  was  enemy's  property, 
and  as  such  liable  to  capture.  Property  may  be  hostile  and 
liable  to  seizure  in  war  from  its  character;  it  may  be  contra- 
band, but  generally  the  character  of  property  follows  the  char- 
acter of  its  owner.  It  is  hostile  if  he  be  hostile.  It  is  true,  this 
vessel  was  private  property,  and  not  being  used  for  hostile  pur- 
poses. It  was  not  a  legitimate  subject  of  capture  by  reason  of 
any  peculiarity  of  its  own,  but  it  was,  nevertheless,  the  prop- 
erty of  the  enemy,  and  as  such  liable  to  be  seized  and  used  to 
carry  on  the  war  and  meet  its  expense,  just  as  troops  in  the 
enemy's  country  may  be  subsisted  by  forced  requisitions.  Hal- 
leck,  International  Law,  p.  356. 

The  former  and  stem  rule  was  that  anything  might  be  done 
by  a  belligerent  to  weaken  his  adversary,  and  it  has  been  rigor- 
ously urged  by  some  distinguished  writers  upon  the  subject  that 
this  should  be  the  rule  because  such  is  the  object  of  war;  but 
in  recent  years  the  rule  has  been  so  far  modified  that  generally 
the  property  of  noncombatants  upon  land  is  not  liable  to  be 
seized  as  booty,  nor  is  pillage  permissible ;  and  our  own  govern- 
ment has  upon  several  occasions  tried  to  embody  in  the  law  of 
nations  the  exemption  from  capture  of  all  private  property  upon 
land,  not  contraband,  and  also  merchant  vessels ;  but  this  policy 
has  not  met  with  general  acceptance  by  the  civilized  nations 
of  the  world. 

It  may  properly  be  said  that  as  an  abstract  right,  as  the 
slrictum  jus,  private  movable  property  on  land  of  an  enemy  is 
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subject  to  seizure^  and  this  was  the  former  cufltom;  but  the 
modem  usage  is,  with  some  exceptions,  to  exempt  it. 

The  case  in  hand,  however,  is  the  use  of  an  enemy's  property 
by  the  war  power  for  war  purposes.  In  the  language  of  an 
eminent  publicist,  it  is  one  of  those  ^^special  cases  dictated  by 
the  necessary  operation  of  war."  Mrs.  Alexander's  Cotton 
(United  States  v.  Alexander)  2  Wall.  404,  17  L.  ed.  915.  It  is 
like  the  using  temporarily,  for  war  purposes,  buildings  or  lands 
of  the  enemy  in  invaded  territory.  There  is  no  constitutional 
limitation  of  the  war  power ;  and  while  international  law  limits 
the  subjects  of  capture,  yet  as  to  the  necessity  for  it,  or  for  use 
of  the  enemy's  property,  the  war  power  must,  to  some  extent, 
necessarily  judge.  Individual  hardship  may  result;  it  always 
does  from  war ;  but  the  province  of  the  court  is  not  to  make,  but 
to  declare,  the  law ;  and  the  conclusion  is  that  no  relief  can  be 
granted. 

It  is  therefore  ordered  that  this  action  be  dismissed  at  the 
cost  of  the  plaintiff. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  May 
16,  1904.  194  U.  S.  315,  48  L  ed.  994,  24  Sup.  Ct  Rep. 
727. 
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J.  RIBAS  e  HIJO,  PlaintiflF, 

V. 

THE  UNITED  STATES  OF  AMERICA,  Defendant 


Opinion  on  Motion  fob  ▲  Reheabino.' 

1.  The  signing  of  the  protocol  and  the  proclamation  of  the  President  did 

not  end  the  war  with  Spain.    It  ended  by  the  ratification  of  the  treaty 
of  peace  by  both  parties. 

2.  Until  tuch  ratification  the  war  power  had  the  right  to  hold  and  use, 

without  compensation,  the  private  property  of  the  enemy,  which  it 
had  seized  during  the  war  for  necessary  use. 

April  27,  1901. 


Mr.  C.  M.  Boerman,  attorney  for  plaintiff. 

Mr.  N.  B.  K.  Pettingill,  District  Attorney,  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

A  rehearing  is  asked  upon  the  ground  that  the  court  has 
found,  as  a  matter  of  fact,  that  the  use  continued  until  April, 
1899,  and  as  the  protocol,  followed  by  the  President's  proclama- 
tion, was  dated  August  12th,  1898,  the  complainants  say  they 
should  recover  on  a  quantum  meruit  the  value  of  the  use  of  the 
vessel  between  these  dates.  This  was  a  seizure  in  time  of  war, 
and  not  in  time  of  peace.  It  was,  as  has  been  said,  a  special 
case  arising  from  the  necessary  operation  of  war,  and  the  war 
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power  of  the  government  concluded  it  was  necessary  to  take  and 
use  the  property.  Even  conceding  that  the  seizure  did  not  ter- 
minate all  right  of  the  Spanish  owner  in  the  property,  or  to  any 
use  of  it,  yet  the  protocol  and  proclamation  did  not  end  the 
war.  The  protocol  worked  a  mere  truce.  The  President  has 
not  the  power  to  terminate  the  war  by  treaty  witliout  the  advice 
or  consent  of  the  Senate  of  the  United  States.  If  a  treaty  be 
silent  as  to  when  it  is  to  become  eflFectivc,  the  weight  of  author- 
ity is  that  it  does  not  become  so  until  ratified,  and  this  was 
not  done  until  in  April,  1899,  and  the  war  did  not  end  by 
treaty  until  then;  and  all  tlie  use  made  by  the  government  of 
the  vessel  was  justified  by  the  rules  of  war  and  international 
law,  without  compensation.  The  motion  is  overruled  and  re- 
hearing denied* 
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HORTEKSIA  BOCANEGRA  ET  AL.,  Complainants, 

V. 

ROBERTO  GRAHAM,  Defendant 


Opinion  on  Motion  to  File  Dilatobt  Plea. 

An  action  for  an  accounting  lies  in  a  Federal  court,  but  a  bill  in  equity 

18  the  usual  form. 
Leave  should  not  be  given  to  withdraw  a  f>lea  to  the  merits  in  order 

to  file  a  dilatory  plea,  at  a  late  hour  in  the  proceedings. 
A  plea  in  an  action  at  law  to  settle  the  right  of  the  plaintiff,  that  a 

suit  in  equity  for  an  accounting  was  first  pending,  is  not  good,  the 

latter  suit  having  been  stayed  until  the  right  to  an  accounting  should 

be  settled  at  law. 

December  19,  1900. 


Mr.  C.  M.  Boerman,  attorney  for  complainants. 

Messrs,  Odlin  &  Abbott,  attorneys  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

Bernardo  and  Hortensia  Bocanegra,  claiming  an  interest  in 
certain  real  estate  with  the  defendant,  Roberto  Graham,  filed  a 
bill  in  the  late  provisional  court  for  an  accounting  by  the  latter 
of  alleged  profits  received  by  him  therefrom.  The  answer  de- 
nied they  had  any  ownership.  Thereupon  the  said  court  sus- 
pended the  action,  that  the  complainants  might  sue  and  estab- 
lish their  alleged  ownership,  as  their  right  to  an  accounting,  of 
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course,  depended  upon  it  An  issue  out  of  chancery  was  not 
ordered,  but  time  given  to  sue  at  law  as  to  title.  Each  of  said 
complainants  then  filed  a  separate  suit  at  law.  The  declara- 
tions are  in  form  much  like  the  action  of  account,  which  yet 
lies  in  a  Federal  court,  but  has  been  largely  superseded  in 
practice  by  bill  in  equity.  They,  however,  assert  an  interest  in 
the  property,  and  they  will,  therefore,  be  regarded  and  treated 
as  actions  to  test  the  ownership.  In  each  of  these  actions  the 
defendant  first  pleaded  in  abatement  a  defect  of  parties  plain- 
tiff,— that  both  plaintiffs  should  have  joined  in  each  suit  or  in 
one  suit,  as  tl\eir  alleged  interest  is  joint;  but  the  actions  were 
consolidated. 

The  defendant  then  pleaded  to  the  merits,  and  now,  after  all 
this,  he  moves  to  withdraw  the  former  pleas,  and  file  one  in 
abatement  upon  the  ground  that  there  was  a  lis  pendens  for 
the  same  cause  of  action,  to  wit,  the  equity  cause  when  the 
actions  at  law  were  brought.  It  is  a  dilatory  plea.  It  should 
not  be  allowed  at  this  late  hour,  in  view  of  the  pleadings  that 
have  been  filed,  and  especially  owing  to  the  view  above  stated 
of  the  plaintiffs'  action. 

The  motion  to  withdraw  the  former  pleas  and  to  file  the  one 
now  presented  is  overruled,  to  which  the  defendant  excepts,  and, 
by  way  of  supporting  the  exception,  merely  the  proposed  motion 
and  plea  are  ordered  to  be  considered  a  part  of  the  record,  they 
being  marked  exhibits  O  and  A, 
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Van  Syckle  v.  Montilla. 


PABLO  VAN  SYCKLE 

V. 

EMILIO  MONTILLA. 


Ck)NTEMPT — Injunction — Res  Judicata. 

1.  The  plaintiff,  by  a  former  order  of  court,  was  subrogated  to  the  rights 

of  a  mortgagee  in  a  mortga$;e  against  the  defendant,  all  parties  appear- 
ing. Later  the  defendant  brought  a  bill  in  another  court,  praying  for 
a  decree  establishing  that  the  plaintiff  was  never  so  subrogated.  This 
proceeding  seeks  to  hold  the  defendant  liable  for  contempt  for  so 
doing. 

2.  The  purpose  of  the  first  suit,  in  which  all  the  present  parties  were 

represented,  was  to  subrogate  the  present  plaintiff  to  the  rights  of  the 
mortgagee,  and  the  judgment  followed  the  prayer  and  directly  ad- 
judicated the  mortgage  credit.    That  matter  is  res  judicata. 

3.  A  suit  questioning  the  sufficiency  of  this  decree,  and  even  asking  to  luive 

it  set  aside,  is  not  a  contempt.  The  violation  of  the  injunctive  order 
would  be  one. 

June  15,  1903. 


Mr,  G.  F.  Duysiers  for  plaintiff. 

Messrs.  Dexter  &  Hord  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  rule  against  Emilio  Montilla  to  show  cause  why  he 
should  not  be  held  for  contempt  for  failing  to  obey  an  order  of 
injunction  or  decree  of  the  United  States  provisional  court, 
which  was  the  predecessor  of  this  court.     It  is  claimed  the  con- 
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tempt  consists  in  bringing  a  suit  in  the  insular  district  court  in 
violation  of  the  order  of  the  provisional  court. 

It  is  necessary  to  see  what  he  was  ordered  to  do  or  not  to  do, 
and  then  if  he  is  acting  in  violation  of  it.  It  appears  that,  be- 
ing the  owner  of  a  certain  estate  named  "Santa  Cruz,''  be 
executed  three  several  mortgages  upon  it  to  Jose  C.  Marxuach. 
Subsequently  and  on  June  23d,  1897,  he  executed  a  lease  to 
the  same  estate  to  P.  Van  Syckle,  which  is  still  in  force.  The 
latter  filed  a  bill  in  the  provisional  court,  to  which  both  Mon- 
tilla and  Marxuach  were  party  defendants,  seeking  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  by  the  payment  of  the 
mortgage  debt  to  him,  and  asking  that  he  be  ordered  thereupon 
to  assign  to  him  (Van  Syckle)  the  mortgage,  and  that  Montilla 
be  enjoined  from  disregarding  the  covenants  of  the  lease ;  also 
from  selling  or  attempting  to  sell,  or  encumbering  or  attempt- 
ing to  encumber,  the  property  embraced  by  it  to  the  prejudice  of 
Van  Syckle's  rights ;  also  from  carrying  out  any  contract  with 
Marxuach  for  the  sale  of  the  property  or  for  the  foreclosure  of 
the  mortgage.  A  restraining  order,  as  asked,  was  granted,  and 
upon  final  hearing  the  court  entered  a  decree  directing  Marx- 
uach, upon  payment  of  his  mortgage  debt  by  Van  Syckle,  to 
assign  the  mortgage  to  him,  and  this  was  done.  It  also  en- 
joined Montilla  as  above  indicated.  Subsequently  P.  Van 
Syckle  transferred  the  mortgage  debt  to  P.  Van  Syckle  &  Com- 
pany, and  they  brought  suit  to  foreclose,  and  did  foreclose  it, 
in  the  insular  district  court,  becoming  purchasers  of  the  prop- 
erty. Under  the  practice  in  the  insular  courts,  Montilla  could 
not  defend  the  foreclosure  suit,  or  at  least  only  upon  certain 
specified  grounds,  but  had  to  resort  to  his  auxiliary  suit;  and  on 
or  about  December  4th,  1902,  as  an  incident  of  the  foreclosure 
suit,  he  brought  the  action  in  the  insular  district  court  by 
which  it  is  now  claimed  he  violated  the  order  of  the  provisional 
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court.  In  it  lie  seeks  to  set  up  his  defenses  to  the  foreclosure 
of  the  mortgage.  He  claims  that  the  transfer  of  the  mortgage 
to  Van  Syckle  by  virtue  of  the  decree  of  the  provisional  court 
did  not  subrogate  Van  Syckle  to  the  mortgage  lien,  and  that  it 
only,  by  the  local  law,  gave  him  a  personal  claim  against  him, 
Montilla,  to  the  extent  that  he  was  benefited  by  the  payment.  In 
short,  that  it  did  not  settle  his  rights  as  to  the  claim  as  a  mort- 
gage debt,  and  that  he  may  yet  defend  against  it  as  such.  He 
asks  a  decree  to  this  effect,  and  that  the  transfer  of  the  credit 
as  a  mortgage  credit  to  P.  Van  Syckle  &  Company,  also  the 
registration  of  the  deeds  and  the  foreclosure  proceedings,  be 
annulled,  and  that  it  be  held  that  P.  Van  Syckle  and  P.  Van 
Syckle  &  Company  never  were  mortgage  creditors  of  his,  or 
subrogated  to  the  rights  of  Marxuach  as  the  mortgagee.  In 
short,  that  the  judgment  of  the  provisional  court  and  the  trans- 
fer by  virtue  of  it  did  not  operate  to  transfer  the  mortgage  right 
or  lien ;  that  there  was  no  subrogation  of  P.  Van  Syckle  as  to 
it,  and  that  all  subsequent  proceedings  based  on  such  a  claim 
are  void ;  and  he  asks  it  be  so  held. 

It  is  clear  to  this  court  that  the  transfer  of  the  mortgage  by 
virtue  of  the  decree  of  the  provisional  court  subrogated  Van 
Syckle  to  all  the  rights  of  the  mortgagee,  Marxuach.  It  was 
not  a  case  of  subrogation  by  arrangement  between  the  individual 
parties.  In  such  a  case  it  appears  by  the  local  law  the  debtor 
must  consent,  or  he  is  only  liable  to  the  extent  of  the  benefit 
received  by  him,  in  a  personal  action.  But  all  the  parties  in- 
terested being  parties  to  the  suit,  the  court,  as  a  matter  of 
equity,  subrogated  Van  Syckle  to  the  rights  of  the  mortgagee, 
Marxuach,  Van  Syckle  having  an  interest  in  the  matter,  by  the 
payment  to  Marxuach  by  Van  Syckle  of  the  amount  of  the 
mortgage.  The  bill  in  the  provisional  court  shows  this  was 
the  purpose  of  the  suit,  and  the  transfer  in  obedience  to  the 
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decree  operated  to  transfer  the  mortgage  .rights  of  Marxuach  to 
P.  Van  Syckle.  It  operated  as  a  cession  of  the  mortgage  credit 
It  was  directly  adjudicated.  This  was  the  object  of  the  suit, 
this  the  effect  of  the  judgment,  and,  whether  erroneous  or  not, 
it  is  now  res  judicata,  and  must  be  held  to  be  final.  The  substi- 
tution of  a  new  creditor  is  merely  the  assignment  of  a  chose 
in  action.  It  was  a  subrogation,  which  is  a  creation  of  equity, 
and  not  of  contract  between  the  parties.  The  equitable  juris- 
diction of  the  provisional  court,  as  is  true  of  this  court,  follows 
the  equitable  principles  of  the  common  law. 

It  is  to  be  presumed  the  insular  court  in  which  the  suit  is 
now  pending,  and  the  bringing  of  which  is  claimed  to  be  in 
violation  of  the  judgment  of  the  provisional  court,  will  hold  in 
conformity  with  the  above  view,  as  to  my  mind  it  is  clearly  the 
law.  It  should  not,  however,  be  held  to  be  a  contempt  in  a 
party  to  bring  a  suit  claiming  he  has  not  been  deprived  of  cer- 
tain alleged  rights  by  virtue  of  a  judgment,  and  seeking  still 
to  enforce  them.  He  simply  questions  the  extent  of  the  decree. 
Even  a  suit  to  set  aside  a  decree  is  not  such  a  disobedience  of  it 
as  to  constitute  a  contempt.  Unlesss,  therefore,  tlie  defendant, 
Montilla,  has,  by  the  bringing  of  his  suit  in  the  insular  court, 
violated  in  some  respect  the  injimctive  order  of  the  provisional 
court,  he  cannot  be  held  in  contempt.  The  court  had  authority 
to  make  it ;  it  is  yet  in  force,  and  must  be  implicitly  obeyed. 

Referring,  however,  to  so  much  of  the  decree  as  enjoined  the 
defendant,  Montilla,  from  the  doing  of  certain  acts,  as  above 
enumerated,  and  then  to  his  averments  and  relief  sought  in 
the  suit  brought  by  him  in  the  insular  court,  no  violation  of  it 
appears. 

This  proceeding  is,  therefore,  dismissed  at  the  cost  of  P,  Van 
Syckle,  to  be  taxed  by  the  clerk,  and  for  which  execution  may 
issue. 
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JOS£  C.  BAEBOSA 

V. 

HOBAET  S.  BIKD. 


Attorney's  F£*£S — Local  Libel  Law. 

1.  The  local  statute  giving  in  a  libel  Buit  to  the  defendant,  in  case  judg- 

ment is  rendered  in  his  favor,  an  attorney's  fee  in  addition  to  other 
costs,  is  not  applicable  to  the  Federal  court. 

2.  The  meaning  of  U.  8.  Rev.  Stat.  §  823    (U.  S.  Comp.  Stat.   1901,  p. 

032),  that  no  other  compensation  shall  be  taxed  as  an  attorney's  fee 
except  as  provided  in  §  824  save  wtiere  otherwise  provided  by  law,  is 
clearly  to  be  understood  as  referring  to  United  States  law. 

May  4,   1903. 


Messrs.  Horton  <&  Cornwell  for  the  plaintiff. 

Messrs.  Dexter  &  Hord  for  the  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

In  this  action  for  libel  the  jury  found  for  the  defendant, 
Hobart  S.  Bird.  He  now  moves  that  the  judgment  shall  include, 
besides  costs,  an  attorney's  fee,  to  be  fixed  by  the  court,  not 
exceeding  $150.  This  motion  is  based  upon  the  libel  act  of  the 
Porto  Bican  legislature,  §  7,  which  provides  that  if  in  such  an 
action  there  be  a  judgment  for  the  defendant,  and  if  the  court 
finds  that  the  action  was  commenced  without  justifiable  cause, 
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the  judgment  shall  include,  in  addition  to  costs,  an  attorney's 
fee,  to  be  fixed  by  the  court,  not  exceeding  said  sum. 

The  United  States  Revised  Statutes,  §  823  (U.  S.  Comp. 
Stat.  1901,  p.  632),  provide,  however,  that  no  compensation  far 
an  attorney  shall  be  taxed  in  a  case  except  as  provided  in  § 
824,  save  in  cases  otherwise  expressly  provided  by  law,  mean- 
ing, evidently.  United  States  law.  In  a  case  tried  before  a  jury 
a  docket  fee  for  the  attorney  of  $20  is,  by  §  824,  to  be  taxed. 
These  statutory  provisions  are  controlling  in  this  court  The 
provisions  of  the  libel  act  above  cited  apply  only  to  the  insular 
courts. 

The  motion  is,  therefore,  overruled. 
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CECILIO  GARCIA  Y  DAVILA 

V. 

AMERICAN  RAILROAD  COMPANY. 


Injust  to  Tbespasseb— Deobee  of  Care  Required  op  One  in  Danger — 
Measure  of  Damages. 

1.  Employees  of  a  railway  company  have  no  right  wantonly  or  wilfully  to 

injure  a  trespasser  on  the  con^pany's  cars  or  track. 

2.  A  person   negligently   placed   in   a  dangerous   position  by  another   is 

bound  only  to  exercise  such  care  as  a  reasonable  man  would  be  likely  to 
exercise  under  such  circumstances. 

5.  One  injured  by  doing  an  act  in  attempting  to  escape  from  a  dangerous 

position  can  recover  against  a  person  who  negligently  placed  him  in 
that  position,  even  if  the  act  was  possibly  not  necessary,  but  was, 
under  the  circumstances,  reasonable. 
4.  It  is  negligence  for  an  employee  of  a  railway  company  to  compel  a 
person  to  jump  from  a  moving  car. 

6.  The  jury  may,  in  a  case  like  this  one,  take  into  consideration  age,  con- 

dition of  health,  and  earning  capacity  of  plaintiff  in  fixing  the  meas- 
ure of  damages. 

January  26,  1904. 


Railroads  personal  injuries.  The  authorities  dealing  with  various 
phases  of  the  liability  of  a  railroad  company  for  injuries  to  persons  on 
its  tracks  are  fully  presented  and  discussed  in  the  following  editorial  notes : 
Care  required  of  railroad  companies  to  prevent  injuring  small  children 
upon  the  track,  note  to  Bottoms  v.  Seaboard  &  R.  R.  Co.  25  L.  R.  A.  784; 
Duty  to  maintain  lookout  on  railroad  trains,  note  to  Smith  v.  Norfolk  &  S. 
R.  Co.  25  L.  R.  A.  287;  For  whose  benefit  signals  by  approaching  trains 
are  required  by  statute  at  public  crossings,  note  to  Lonergan  v.  Illinois 
C.  R.  Co.  17  L.  R.  A.  254  ;Oiving  the  statutory  signals  as  the  measure  of  train- 
men's duty  at  highway  crossings,  note  to  New  York,  L.  E.  &  W.  R.  Co.  v. 
Leamon,  15  L.  R.  A.  426;  Liability  for  failure  to  give  statutory  signals 
when  they  would  not  have  prevented  the  injury,  note  to  Sowles  v.  Moore,  21 
L.  R.  A.  723 ;  Xegligence  of  railroad  company  in  respect  to  flying  sioitches 
or  detached  cars  moving  by  their 'own  momentum,  note  to  Kentucky  C.  R. 
Co.  V.  Smith,  18  L.  R.  A.  63. 
PoBTO  Rico — 6. 
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Messrs.  Horton  &  Comwell  for  plaintiflF. 

Mr.  F.  H.  Dexter  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

Gentlemen  of  the  Jury: — The  plaintiffs  claim  and  his  theoiy 
of  the  case  are  that,  being  on  a  car  of  the  defendant,  which  was 
in  motion,  he  was  compelled,  by  menaces,  threats,  and  gestures 
of  one  of  its  employees,  to  get  off  while  it  was  in  motion ;  that 
in  getting  off  he  was  injured,  and  by  reason  of  that  injury  lost 
his  leg.    For  that  he  claims  damages  in  the  sum  of  $10,000. 

The  theory  of  the  other  side  is  that  he  was  not  a  passenger; 
that  it  was  not  a  passenger  train,  but  a  freight,  and  that  he  was 
doing  what  is  commonly  known  as  stealing  a  ride.  It  claims 
that  he  was  on  the  car,  and,  being  directed  by  the  agent  of  the 
company  to  get  off,  that  he  did  so  and  afterwards  attempted  to 
get  on ;  that  he  was  being  assisted  by  some  other  party  on  the 
car ;  and  that  in  attempting  to  do  it  he  fell  and  was  injured  by 
the  train.    There  is  evidence  supporting  each  contention. 

The  liability  or  the  nonliability  depends  upon  the  manner  in 
which  the  injury  was  caused.  There  is  no  doubt  from  the 
testimony  but  that  this  plaintiff  was  injured  by  the  car.  How 
the  injury  came  about  is  the  contention. 

It  is  unfortunate  that  all  men  do  not  always  adhere  to  the 
truth.  That  is  a  virtue  in  a  man's  character  that  we  cannot 
overestimate.  It  makes  the  man.  A  writer,  who  perhaps  under- 
stood human  nature  better  than  any  other,  has  said  that  with- 
out truth  men  are  but  as  moulded  bricks  or  painted  clay,  and 
that  is  true.  There  is  a  very  great  mistake  by  somebody  in 
this  case.  These  two  theories  are  totally  at  variance.  You  are 
to  determine  from  all  the  testimony  in  the  case  and  by  the  cir- 
cumstances how  it  occurred. 
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As  a  matter  of  law,  although  the  plaintiff  was  what  might  be 
termed  a  trespasser  upon  the  car  of  the  defendant  company,  yet, 
being  there,  the  company  had  no  right  to  injure  him  wantonly 
and  wilfully.  For  instance,  a  railroad  company  has  the  right 
of  way  in  the  country  upon  its  track.  It  is  not  bound  to  be 
looking  out  for  trespassers  in  the  country,  and  if  a  man.  is  upon 
the  track  there  he  is  a  trespasser.  But,  although  he  be  a  tres- 
passer, if  the  engineer  or  the  conductor  sees  the  man  upon  the 
track  he  has  no  right  to  run  over  him  and  kill  him.  In  other 
words,  the  company  must  not  wantonly  and  wilfully  inflict  the 
injury,  although  he  had  no  right  there.  Although  this  man  had 
no  right  to  be  there,  yet  the  company  had  no  right  to  wantonly 
bring  about  his  injury. 

In  addition,  I  may  say  that  a  man  when  placed  in  a  dangerous 
position  by  the  negligence  of  another  party  is  only  required  to 
use  that  care  which  a  reasonable  man  would  use  under  those 
particular  circumstances.  In  other  words,  if  by  my  negligence 
I  place  one  in  a  dangerous  position,  and  he,  excited  at  the  time, 
as  a  reasonable  man  would  be,  commits  some  act,  and  some  in- 
jury occurs  to  him,  I  am  responsible,  although  if  he  had  re- 
mained quiet  he  might  not  have  been  injured  at  all.  For  in- 
stance, if  a  man  pulls  out  a  revolver  and  fires  several  shots  here 
in  the  room,  and  a  man  becomes  frightened  and  jumps  out 
of  the  window  and  breaks  his  leg,  even  though  he  might  not 
have  been  hit  if  he  had  remained  In  the  room,  yet  the  act  of  that 
person  haa  brought  about  that  injury ;  his  act  is  the  proximate 
cause  of  it,  and  that  man,  who  thought  he  was  in  a  dangerous 
position,  is  not  bound  to  exercise  the  care  and  prudence  which 
a  man  under  ordinary  circumstances  would  exercise,  but  only 
that  care  and  prudence  which  a  reasonable  man  would  exercise 
under  those  existing  circumstances. 

If  you  believe  from  the  testimony  that  this  plaintiff  was  on 
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the  cane  car,  and  that  he  was  compelled  while  the  car  was  in 
motion,  by  an  employee  of  the  company,  to  get  off,  and  in 
doing  so  he  was  injured,  the  company  would  be  responsible  for 
it,  because  the  company  would  have  no  right  to  compel  him  to 
jump  from  a  moving  car  and  ^vithout  first  stopping  the  train. 

You  are  to  judge  of  the  care  which  the  plaintiff  ought  to 
have  used  under  the  existing  circumstances.  If  he  had  reason- 
able grounds  for  believing  that  he  was  in  danger  from  an  em- 
ployee of  the  company,  and  that  he  had  to  get  off  on  that  ac- 
count, then  he  was  only  required  to  use  the  care  in  doing  so 
that  a  reasonable  man  would  use  under  existing  circumstances, 

The  testimony  tends  to  show  that  the  plaintiff  was  twenty- 
four  years  old,  that  he  was  in  good  health,  and  that  he  was 
earning  75  cents  a  day ;  and  if  you  find  that  the  defendant  was 
guilty  of  wantonly  injuring  him,  then  you  would  find  for  him 
such  sum  as  you  believe  will  reasonably  compensate  him  for  the 
injury  not  exceeding,  however,  $10,000;  and  in  arriving  at  it 
you  may  consider  his  age,  health,  and  ability  to  earn  money. 

Upon  the  other  hand,  if  you  believe  from  the  testimony  that 
this  man  was  trying  to  get  upon  this  car  when  it  was  in  motion, 
when  he  had  no  right  to  go  there,  and  by  reason  of  that  effort 
upon  his  part  he  fell  under  the  car  and  was  injured,  he  can- 
not recover.  In  that  event  his  o\vn  act  was  the  direct  cause  of 
the  injury.  You  must  reconcile  the  evidence  in  this  case,  and 
come  to  a  conclusion  as  to  the  real  facts  from  all  the  testi- 
mony. It  tends  to  show  that  this  plaintiff  was  anxious  to  get 
to  some  place  to  go  to  work.  It  is  for  you  to  judge  how  far 
that  would  induce  him  to  board  the  car. 

You  judge  of  the  credibility  of  the  witnesses;  and  without 
being  carried  away  by  any  sympathy  or  prejudice,  but  upon  the 
testimony  alone,  you  are  to  determine  whether  this  plaintiff 
ought  to  recover  any  amount  in  damages,  and,  if  so,  what 
amount. 
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A.  FERNANDEZ  &  COMPANY 

V. 

JOS£:  POU  CARRERAS. 


Opinion  on  Petition  fob  a  Writ  of  Possession. 

Rule  21  of  this  court,  providing  for  a  hearing  after  notice,  either  in  term 
time  or  vacation,  of  the  right  of  the  purchaser  to  the  possession  of 
real  estate  sold  under  execution,  applies  only  to  this  court,  and,  in 
the  absence  of  statutory  provision  or  rule  of  the  late  provisional  court, 
should  not  be  applied  to  sales  under  judgments  of  that  court. 

June  19,  1901. 


Holt,  Judge,  delivered  the  following  opinion: 

The  plaintiffs  presented  their  petition  for  a  writ  of  posses- 
sion herein;  also  the  affidavit  of  Guillermo  Fernandez;  also 
their  notice  of  a  motion  for  said  writ  for  this  day  executed  upon 
the  defendant  on  June  3d,  1901 ;  and  said  motion  is  now  made 
by  their  attorney,  C;  M.  Boerman,  Esq.,  and  all  the  said  papers 
are  now  ordered  to  be  filed.  It  appears  that  the  plaintiffs  ob- 
tained a  judgment  at  law  in  the,  provisional  court.  They  sued 
out  an  execution,  and  it  was  levied  on  certain  real  estate,  and 
bought  by  them  at  the  sale  made  by  the  marshal  of  said  court 
A  deed  was  made  to  them  by  him.  This  proceeding  is  based 
upon  the  ground  that  this  court  is  the  successor  of  the  pro- 
visional court,  and  takes  jurisdiction  of  all  cases  and  proceed- 
ings thereof  that  were  pending  when  it  was  discontinued.  It, 
however,  had  no  rule  authorizing  a  proceeding  like  this,  and 
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there  is  no  statute  applicable  to  such  a  case.  It  is  not  shown 
that  it  was  the  practice  of  said  provisional  court  to  grant  relief 
as  now  asked.  A  writ  of  assistance  would  not  be  proper,  as  it 
belongs  to  equity.  It  issues  out  of  chancery.  Kule  21  of  this 
court  is  by  its  terms  confined  to  a  sale  under  a  judgment  at  law 
or  an  execution  from  this  court,  and,  in  my  opinion,  should  not 
be  applied  retrospectively. 

Under  this  state  of  case  this  motion  is  overruled  and  peti- 
tion dismissed  at  the  cost  of  plaintiffs,  but  without  prejudice  to 
any  further  proceeding  at  law. 
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CARMEN  AND  SOLEDAD  DAVILA 

V. 

SAN  JUAN  LIGHT  &  TRANSIT  COMPANY. 


Support  of  Illegitimate  Child — Railroads — Dbobeb  of  '  Diligence  Re- 

QUIBED  IN  ThEIB  OPERATION  AND  PbOVIDINO  APPLIANCES. 

1.  Under  the  local  law  there  are  legitimate  children,  or  those  born  in  lawful 

wedlock;  natural  children,  or  those  whose  parents  could  lawfully  in- 
termarry, and  other  illegitimate  children.  The  parent  is  liable  for  the 
support  of  all. 

2.  A  railroad  company  is  entitled  to  the  use  of  its  track.     One  upon  it 

in  the  country  is  a  trespasser.  Those  operating  its  cars  there  are  not 
bound  to  be  on  the  lookout  for  him,  but  must  use  all  reasonable  effort 
to  avoid  injury  to  him  after  his  presence  is  known.  In  a  city  or  place 
where  many  persons  are  passing  about,  public  policy  requires  however 
that  those  operating  the  cars  should  be  on  the  lookout  and  use  all 
reasonable  care  to  avoid  injuring  them. 
S.  The  company  must  provide  all  such  appliances  for  use  in  the  operation 
of  its  cars  as  are  reasonably  calculated  to  protect  persons  from  injury, 
and  use  all  reasonable  care  to  keep  them  in  good  condition.  If  it 
knowingly  uses  defective  appliances,  or  which  in  the  exercise  of  rea- 
sonable care  might  be  known  to  it  to  be  so,  then  it  is  liable  for  all 
injury  resulting  from  such  use. 

April  29,  1904. 


Mr.  Anderson  for  plaintiffs. 
Mr.  Hord  for  defendant 


Railroads — lookout.    As  to  duty  to  maintain  lookout  on  railroad  trains, 
see  editorial  note  to  Smith  v.  Norfolk  &  S.  R.  Co.  25  L.  R.  A.  287. 


I 
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Holt,  Judge,  gave  the  following  charge  to  the  jury : 

You  are  entitled  to  the  thanks  of  all  interested  in  this  case 
for  the  attention  which  you  have  given  to  the  hearing  of  it. 
It  now  becomes  my  duty  to  instruct  you  as  to  the  law.    It  I 

then  becomes  your  duty  to  apply  it  to  what  you  think  has  been  j 

proven  in  the  case,  and  reach  a  conclusion.     This  is  a  suit  by  j 

two  infant  children  who,  claiming  to  be  the  children  of  Eusebio 
Davila,  say  they  are  entitled  to  recover  damages  by  reason  of  ! 

his  death  through  neglect  of  the  defendant  They  sue;  claim- 
ing that  in  September  last  their  father  was  upon  or  near  the 
track  of  the  defendant  company,  about  10  o'clock  at  night, 
and  that,  being  in  that  position,  he  was  killed,  not  through 
his  own  neglect,  but  by  reason  of  the  neglect  of  those  managing 
the  car,  coupled  with  the  alleged  neglect  of  the  company  in 
furnishing  proper  appliances  to  control  it 

A  railroad  company,  as  it  handles  a  dangerous  power,  is 
bound  to  furnish  appliances  for  its  operation  reasonably  cal- 
culated to  protect  human  life.  A  railroad  company  operating  a 
train  must  have  appliances  reasonably  calculated  to  prevent  in- 
juring people  who  may  be  either  on  or  about  it 

A  railroad  company  is  also,  in  law,  present  in  the  action  of 
its  employees  when  they  are  engaged  in  the  business  of  the 
company.  For  instance,  the  defendant  company  has  a  motor- 
man  and  a  conductor  operating  and  managing  a  car  at  this  time 
this  side  of  Rio  Piedras.  In  law  the  company  is  there  doing 
that  business,  and  in  the  conduct  of  the  work  the  company  is 
present  in  the  action  of  its  employees;  therefore  if  those  em- 
ployees in  the  management  of  that  business  are  guilty  of  neg- 
lect, the  company  is,  because  it  must  necessarily  act  by  agents. 
While  it  is  in  law  a  person,  it  is  an  artificial  being  that  must 
act  through  natural  persons. 
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The  plaintiffs,  therefore,  by  their  next  friend,  say  that  the 
company  brought  about  the  death  of  the  person,  who,  they  say, 
was  their  father,  through  the  neglect  of  those  managing  the 
car,  and  the  defective  character  of  the  appliances  which  wero 
being  used. 

The  defendant  company  says:  We  were  not  guilty  of  any 
neglect  for  which  we  are  liable;  and,  second,  the  deceased  was 
guilty  of  neglect  that  was  the  direct  cause  of  his  death;  and 
therefore  you  cannot  recover. 

There  are  two  questions  for  your  determination,  and  the 
first  is  whether  these  children — ^because  this  is  not  an  action  by 
the  mother,  but  by  the  children — are  the  children  of  Eusebio 
Davila,  the  man  who  was  killed ;  and  if  you  find  they  were  not 
his  children,  that  is  the  end  of  tliis  case.  Second,  if  they  were 
his  children,  then,  was  his  death  brought  about  by  the  negli- 
gence of  the  company? 

There  are  known  to  the  local  law  legitimate  children,  natural 
children,  and  also  other  illegitimate  children.  Legitimate  chil- 
dren are  those  born  in  lawful  wedlock,  lawful  marriage;  nat- 
ural children  are  those  not  bom  of  lawful  marriage,  but  born 
of  persons  who  could  contract  lawful  marriage.  If  a  woman 
imder  the  existing  law  here  has  a  child  by  a  man,  and  those 
two  persons  were  enable  of  being  married  and  having  children ; 
in  other  words,  if  they  were  not,  either  one  or  the  other  or  both 
of  them,  already  married,  it  is  a  natural  child,  and  the  father 
can  be  made,  under  certain  circumstances,  to  acknowledge  it  as 
his  child;  and  if  he  has  recognized  it  by  his  conduct  as  his 
child,  then  it  may  even  bring  an  action  to  compel  him  to  ac- 
knowledge it  as  his  natural  child.  There  are  also  other  illegit- 
imate children.  As  a  matter  of  law,  a  parent  is  bound  to 
support  his  legitimate  child,  his  natural  child,  and  also  his 
other  illegitimate  child.  A  man  has  no  right  to  bring  a  human 
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being  into  the  world,  and  then  throw  it  one  side  as  a  waif  in 
society,  and  not  support  it ;  and  there  is,  I  take  it,  no  reasonable 
and  fair  man  but  what  would  be  willing  to  support  his  child; 
at  least  he  ought  to  be  willing  to  do  so. 

I  shall  not  attempt  to  detail  all  the  testimony.  I  will,  how- 
ever, say  that  to  the  mind  of  the  court,  when  the  mother  testi- 
fies that  the  child  is  the  child  of  a  certain  man,  there  might  be 
danger  in  accepting  it,  if  that  were  all;  but  when  the  mother 
testifies  that  the  child  is  her  child  and  by  a  certain  man,  and 
there  is  testimony  that  that  man  has  also  said  that  it  is  his 
child,  that,  to  the  mind  of  an  ordinary  person,  would  seem 
(conclusive  of  the  fact.  It  is  difficult  to  conceive  why  a  man 
should  say  that  certain  children  were  -his  unless  he  had  good 
ground  for  believing  so,  and  while  there  may  be  a  motive  for 
the  mother  coming  in  now,  when  the  father  is  dead,  and  claim- 
ing the  children  were  those  of  the  dead  man,  it  is  difficult  to 
perceive  the  motive  he  would  have  in  stating  while  he  was  alive, 
that  they  were  his  children,  if  he  had  no  reasonable  ground  to 
so  believe.  Whether  they  are  his  or  not  is,  however,  a  fact  in 
the  case  which  you  must  determine  from  the  evidence. 

Leaving  that  question,  let  us  consider  briefly  that  of  negli- 
gence, in  case  Eusebio  Davila  was  the  father  of  these  children. 
A  railroad  company  is  entitled  to  the  use  of  its  track.  It  does 
not  matter  whether  it  is  in  a  town,  or  a  thickly  settled  place, 
or  in  the  country.  In  either  place  it  has  this  right.  The  law, 
in  consideration  of  human  life,  however,  makes  a  difference  be- 
tween the  care  required  of  those  managing  a  train  or  a  car 
in  a  thickly  settled  place,  and  in  the  country  where  there  are 
scarcely  any  people  passing  about.  In  a  city,  or  in  a  town,  or 
in  a  neighborhood  where  people  are  passing  about  frequently 
and  people  are  liable  to  be  exposed  to  danger  from  a  train, 
those  in  charge  of  it  are  bound  to  be  on  the  lookout  for  peo- 
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pie.  They  are  bound  to  watch  for  them.  Whereas  in  the  coun- 
try, where  there  are  not  a  great  many  people  passing  about,  those 
in  charge  are  not  bound  to  be  on  the  lookout  for  people,  but 
they  are  only  bound  to  use  reasonable  care  to  prevent  injury 
after  they  have  discovered  the  peril  in  which  the  person  has 
placed  himself.  I  will  leave  the  question  to  you  to  decide 
as  to  whether  this  was  such  a  place,  and  was  so  frequented  that 
those  in  charge  of  the  car  should  have  been  on  the  lookout  for 
people,  or  whether  they  were  not  bound  to  be  on  the  lookout, 
but  only  bound  to  avoid  injury  to  them  if  they  could  do  so  by  the 
use  of  all  reasonable  care  after  they  found  that  they  were  in 
danger.  In  the  country  a  man  goes  upon  the  track  of  a  rail- 
road company  at  his  own  risk ;  he  is  a  trespasser,  and  those  ope- 
rating the  train  are  not  bound  to  be  on  the  lookout  for  him; 
they  must  give  some  warning,  however,  to  him  if  they  see  him. 
They  must  ring  a  bell  or  blow  a  whistle.  However,  if  they 
give  that  warning,  they  have  a  right  to  presume  he  will  get 
out  of  the  way,  because  it  is  to  be  presumed  that  a  man  in  his 
right  mind  will  avoid  injury ;  they  are  not  bound  to  stop  the 
train  unless  they  find  he  is  not  going  to  do  so.  If  they  find  that 
he  is  drunk,  or  deaf,  or  so  crippled  that  he  cannot  get  out  of  the 
way,  or  if  they  get  so  close  as  to  see  that  he  is  not  going  to 
get  out  of  the  way,  and  they  can  stop  the  train,  it  is  their  duty 
to  do  80,  and  avoid  injuring  him.  In  other  words,  although  the 
man  may  be  a  trespasser  upon  the  track,  either  a  railroad  or 
trolley  track,  the  railroad  has  no  right  to  injure  or  kill  him 
with  impunity.  They  must  avoid  injury  to  him  if  they  can  rea- 
sonably do  so. 

The  testimony  is  conflicting ;  it  is  always  so  in  this  character 
of  cases;  but  it  tends  to  show  that  a  car  coming  from  Kio 
Piedras  towards  San  Juan,  and  on  the  other  side  of  stop  29, 
struck  this  man,  Eusebio  Daviia.     There  was  a  motorman  and 
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a  conductor  on  the  car;  also  some  other  people.  Who  were 
there  you  are  to  determine  from  the  testimony.  There  is  some 
evidence  that  the  motorman  saw  an  object  on  the  track.  If 
you  believe  so,  and  that  he  had  reasonable  ground  to  think  it 
was  a  human  being,  and  then  he  failed  to  signal  to  hira  or  after 
he  had  reasonable  ground  to  believe  he  would  not  or  could  not 
get  out  of  the  way,  to  use  all  reasonable  means  within  his 
power  to  avoid  injury  to  him,  then  the  company  is  responsible 
to  these  children  for  the  injury,  provided  they  are  the  children 
of  the  deceased. 

These  parties,  the  deceased  and  the  railroad  company,  had 
relative  duties  to  each  other.  The  deceased  had  no  right  to  go 
upon  the  track  and  recklessly  expose  himself,  when  the  other 
side  could  not  avoid,  with  reasonable  care,  injury  to  him.  I 
do  not  need  to  tell  you  that  when  a  person  throws  himself  in 
front  of  a  train,  and  there  is  no  reasonable  opportunity  to  pre- 
vent injury  to  him,  and  the  man  is  killed,  the  railroad  com- 
pany is  not  responsible.  On  the  other  hand,  if  the  man  is 
dead  drunk  or  insane,  and  this  becomes  known  to  the  agent  of 
the  company,  and  he  has  an  opportunity  to  avoid  injury  to  him, 
then  he  must  do  so,  or  the  company  is  responsible. 

It  is  for  you  to  determilie  from  all  the  testimony  whether 
these  cars  were  provided  with  proper  appliances.  If  not,  and 
thereby  this  man's  life  was  taken,  or  if  by  having  them  they 
could  have  avoided  injury  to  him  after  discovering  his  peril, 
then  the  company  is  responsible.  A  railroad  company  is  not 
only  bound  to  provide  proper  appliances,  those  that  are  reason- 
ably safe,  but  it  is  bound  to  keep  them  in  good  condition,  and 
to  operate  its  cars  so  prudently  as  reasonably  to  avoid  danger  to 
human  life.  They  must  furnish  such  appliances,  and  they 
must  so  operate  the  car,  according  to  the  circumstances  of  the 
case,  as  will  reasonably  avoid  injury  to  persons.    If  a  company 
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knowingly  uses  defective  appliances,  or  could  by  the  exercise 
of  reasonable  care  know  they  are  so,  it  is  liable  for  an  injury, 
even  though  the  deceased  is  a  trespasser,  if  the  accident  could 
have  been  avoided  had  they  been  in  good  condition. 

In  case  you  believe  from  the  testimony  that  this  waa  a  lo- 
cality of  such  a  character  that  the  deceased  was  a  trespasser 
upon  the  track,  then  the  liability  of  the  company  is  to  be  meas- 
ured by  the  appliances  in  use  and  the  conduct  of  the  employees 
after  they  discovered  his  situation,  and  not  by  any  neglect  in 
failing  to  discover  it.  As  I  have  already  said  to  you,  they  need 
not  stop  the  train  when  they  see  a  man  on  the  track,  but  they 
must  give  some  warning;  and  it  is  only  when  they  see  he  is 
not  going  to  get  out  of  the  way  that  they  are  responsible,  if  they 
injure  him  when  they  could  by  proper  effort  avoid  it 

I  think  you  can  take  the  testimony  in  this  case,  and,  while 
it  is  somewhat  conflicting,  determine  whether  these  two  chil- 
dren are  entitled  to  recover.  If  you  find  for  the  plaintiffs,  then 
they  are  entitled  to  such  a  sum  in  your  opinion  as  will  furnish 
them  a  reasonable  support  and  education  during  their  minority, 
considering  their  circumstances  in  life.  The  testimony  tends 
to  show  tha.t  their  father  was  forty  years  of  age  and  a  store- 
keeper in  a  small  way;  also  the  ages  of  the  children;  and  if  you 
find  for  them,  you  will  find  such  a  sum  as  you  think  would  com- 
pensate them  for  the  loss  sustained  by  reason  of  the  death  of 
their  father,  not  exceeding,  however,  the  sum  claimed  in  the 
declaration. 
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FRANKLIN  H.  JANES 

V. 

PEOPLE  OF  PORTO  RICO. 


ANHrtJlMEST  OF  CONTBACT — ^DeKXTBBEB — ^DAMAGES. 

1.  When  a  declaration  asks  for  recovery  of  alleged  profits  that  would  have 

arisen  from  the  full  performance  of  a  contract,  but  does  not  allege 
that  such  contract  was  wrongfully  terminated  by  the  defendant,  a 
special  demurrer  will  lie. 

2.  The  plaintiff  may,  however,  recover  for  what  he  has  actually  done  and 

furnished;  and  defendant  cannot  defeat  this  by  an  annulment  of  the 
contract  under  a  mere  right  to  annul  it. 

October  23,  1903. 


Mr.  Pettingill  for  plaintiff. 

Mr.  Feuille,  Assistant  Attorney  General,  for  defendant. 


Damages — loss  of  profits.  The  authorities  dealing  with  loss  of  profits  as 
an  element  of  damages  for  breach  of  a  contract  are  fully  presented  and 
discussed  in  editorial  note  to  Wells  v.  National  Life  Asso.  53  L.  R.  A.  33; 
while  the  loss  of  profits  of  sale  or  purchase  as  damages  is  similarly  treated 
in  editorial  note  to  Guetzkow  Bros.  Co.  v.  A.  H.  Andrews  &  Co.  62  L.  R.  A. 
209.  Other  questions  involving  loss  of  profits  as  element  of  damages  are 
treated  in  the  following  editorial  notes:  Damages  for  tort  cm  affected  by 
loss  of  profits,  note  to  Wallace  v.  Pennsylvania  R.  Co.  52  L.  R.  A.  33; 
Damages  for  infringement  of  paten  tSy  copyrights,  or  trademarks  as  affected 
by  loss  of  profits,  note  to  Rose  v.  Hirsh,  51  L.  R.  A.  801. 
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Holt,  Judge,  delivered  the  following  opinion: 

In  this  action  for  damages  the  plaintiff,  Franklin  H.  Janes, 
seeks  to  recover  for  labor  done,  material  furnished,  and  neces- 
sary expenses  of  travel,  in  the  construction  of  a  pier  of  a 
bridge,  which  he  undertook  to  build  under  a  contract  with  the 
defendant,  and  which,  it  is  averred  in  the  declaration,  the  de- 
fendant, during  the  progress  of  the  work,  annulled,  and  there- 
by prevented  plaintiff  from  completing  the  work.  He  also  sues 
for  alleged  profits  that  he  alleges  would  have  arisen  from  full 
performance,  as  well  as  for  his  time  for  delays  caused  by  de- 
fendant 

There  is  no  averment  that  the  defendant  fraudulently  or 
wrongfully  or  illegally  terminated  the  contract,  or  that  the 
plaintiff  was  thus  prevented  from  completing  it  The  pleading 
is  to  be  taken  most  strongly  against  the  pleader,  and  it  fails 
to  aver  any  wrongful  breach  of  the  contract  by  the  defendant 

If,  however,  the  defendant  had  the  right  to  annul  the  con- 
tract, it  does  not  follow  that  plaintiff  has  no  right  to  recover  for 
what  he  has  in  fact  done,  furnished,  and  expenses  incurred  for 
the  benefit  of  the  defendant.  The  right  to  forfeit  this  did 
not  accrue  from  any  mere  right  to  annul  the  contract 

There  are  no  averments,  however,  sufficient  to  authorize  a  re- 
covery for  any  loss  of  profit  that  plaintiff  might  have  made  if 
he  had  completed  the  work. 

If  one  undertakes  a  work,  and  the  other  party  to  the  contract 
wrongfully  prevents  the  performance,  a  recovery  may  be  had 
for  what  the  contractor  has  already  done  or  expended,  and  also 
the  profits  he  might  have  realized  from  the  completion  of  the 
work ;  the  latter  being  measured  by  the  difference  in  the  cost 
of  the  work  and  what  he  was  to  get  for  it,  and  being  capable 
of  certain  ascertainment    The  profits  must  not  be  so  remote  or 
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speculative,  however,  as  not  to  be  reasonably  certain.  It  would 
be  unconscionable,  however,  not  to  allow  the  party  in  a  case 
like  this  one  now  presented  to  recover  for  the  labor,  material, 
and  expense  incurred  for  the  benefit  of  tlie  other  party,  and 
this  action  is  to  such  extent  maintainable,  and  it  will  be  re- 
garded as  an  action  for  such  purpose. 

The  general  demurrer  is  overruled,  but  the  grounds  of  special 
demurrer  relating  to  the  recovery  of  alleged  profits  are  sus- 
tained. 
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MANUEL  ClVIDx\NES  ET  AL. 

V. 

HENRY  DEFORD  ET  AL. 


Trespass — ^Injunction — Intebvenino    Petitxon — ^Dbmobbbb  —  Eminent 
Domain — Railroad  Company — Adequate  Remedy  at  Law — Laches. 

1.  Where  trespasses  go  to  the  destruction  of  the  substance  of  an  estate, 

cannot  well  be  measured  in  damages,  and  are  of  a  continuing  char- 
acter, equity  will  interfere. 

2.  The  Code  of  Commerce  for  Porto  Rico  of  1885  authorized  the  forma- 

tion of  railroad  companies,  and  provided  how  it  should  be  done.  Also 
for  the  exercise  of  the  right  of  eminent  domain  for  a  public  utility, 
upon  payment  of  indemnity. 

3.  The  question  of  laches  may  be  raised  by  demurrer.    When  a  landowner 

has  desisted  from  attempting  to  enjoin  the  occupation  and  use  of  his 
land  by  a  railroad  company  so  long  that  the  company  has  in  good  faith 
expended  large  sums  of  money  in  making  improvements,  he  has  been 
guilty  of  such  laches  that  an  injunction  will  not  be  granted. 

4.  Iforeover,  when  the  company  has  made  improvements  of  great  value, 

and  the  public  have  become  interested  in  its  public  service,  it  would 
be  ai^inst  public  policy  and  inequitable  to  grant  the  landowner  an 
injunction  against  the  use  of  his  land  by  the  public  servant. 

April  6,  1003. 


Mr.  C.  M.  Boerman  for  complainants. 
Mr.  F.  H.  Dexter  for  defendants. 


Injunction  to  prevent  trespass.    The  authorities  dealing  with  injunction 
against  trespass  to  cut  timber  are  presented  in  editorial  note  to  Carney  v. 
Hadley,  22  L.  R.  A.  233. 
Porto  Rico— 7. 
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HdLT,  Judge,  delivered  the  following  opinion: 

The  bill  avers  that  the  complainants,  Manuel  Cividanes  and 
his  wife,  Rufina  Sanchez  de  Cividanes,  Spanish  subjects,  being 
the  owners  of  a  certain  estate,  also  part  owners,  and  lessees  of 
another  estate,  and  also  part  owners  with  a  life  estate  in  two 
other  estates,  the  defendants,  as  an  association  known  as  the 
American  Railroad  Company  of  Porto  Rico,  Central  Aguirre, 
Operator,  on  or  about  December  15th,  1902,  entered  forcibly 
and  without  right,  by  their  servants  and  agents,  upon  the  above- 
described  properties,  breaking  down  fences,  cutting  down  trees, 
destroying  cane  thereon;  and  are  continuing  said  allied 
"wrongs;  and  are  in  the  occupation  of  a  portion  of  said  estates; 
resulting  in  the  damage  of  many  thousands  of  dollars  to  the  com- 
plainants, and  in  irreparable  damages  if  the  alleged  trespasses 
be  allowed  to  continue. 

An  injunction  is  asked.  The  present  hearing  is  upon  mo- 
tion by  the  complainants  for  a  temporary  injunction,  and  a 
demurrer  by  the  defendants,  and  a  motion  to  dismiss  the  bill. 
There  is  also  a  motion  by  the  American  Railroad  Company  of 
Porto  Rico,  Central  Aguirre,  Operator,  to  file  its  petition  and 
be  made  a  party  defendant 

AflSdavits  have  been  filed  pro  and  con.  The  motions  can  all 
be  considered  together,  as,  for  the  most  part,  they  substantially 
involve  the  same  questions.  It  appears  that  the  defendants, 
with  perhaps  one  exception,  compose  the  directory  of  the  as- 
sociation or  corporation  known  as  the  American  Railroad  Com- 
pany of  Porto  Rico,  Central  Aguirre,  Operator,  and  that  the 
entry  upon  these  estates  consisted  in  the  taking  possession  and 
use  of  a  strip  of  land  through  them  for  a  right  of  way  for  the 
railroad,  and  in  all  the  defendants  have  done  they  have  acted  in 
this  capacity. 
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It  appears  the  Compania  de  los  Ferrocarriles  de  Puerto  Rico 
had  a  franchise  to  construct  a  railroad  over  this  route  between 
the  cities  of  Guayama  and  Ponce,  and  authority  to  transfer 
this  franchise  to  the  then  contemplated  corporation  known  as 
the   American    Railroad    Company    of   Porto    Rico,    Central 
Aguirre,  Operator;  that  the  executive  council  of  Porto  Rico 
on  July  21st,  1902,  consented  to  the  assignment  of  this  fran- 
chise to  Henry  DeFord  and  others,  and  by  them  to  the  proposed 
corporation  to  be  known  as  the  American  Railroad  Company  of 
Porto  Rico,  Central  Aguirre,  Operator.     An  organization  of 
the  latter  company  was  eflFected  in  September,  1902,  and  the 
articles  recorded   in  the   October  following.      This  was   done 
under  the  Code  of  Commerce ;  and  it  is  claimed  that  its  provi- 
sions were  not  then  in  force  by  reason  of  the  corporation  law 
of  March  1st,  1902,  enacted  by  the  Porto  Rican  legislature,  and 
which  provides  for  the  organization  of  corporations,  providing 
in  §  33  (and  which  is  §  64  of  the  Civil  Code  of  Porto  Rico) 
that  all  laws  in  conflict  with  its  provisions  are  hereby  repealed ; 
but  §  4  of  this  act  (and  which  is  §  35  of  the  Civil  Code)  ex- 
pressly provides  that  no  railroad  company  or  other  company 
needing  the  exercise  of  the  right  of  eminent  domain  shall  be 
organized  under  it     This  left  the  prior  existing  law  upon  this 
subject  in  force.     It  cannot  well  be  considered  that  the  legisla- 
ture of  Porto  Rico,  by  this  corporate  act,  repealed  all  former 
existing  laws  upon  the  subject,  and  reserved  to  itself  the  right 
to  l^islate  for  the  organization  of  such  corporations  as  might 
require  the  exercise  of  the  power  of  eminent  domain.     It  cer- 
tainly did  not  do  so  in  -express  terms,  and  repeals  by  implica- 
tion are  not  favored. 

The  Code  of  Commerce  of  1885,  articles  116,  151,  and  184, 
authorized  the  formation  of  commercial  associations,  and  the 
manner  in  which  it  was  to  be  done.     They  included  railroad 


100  PORTO  RICO 

Cividanes  v.  Deford. 

corporations.  It  also  provided  in  article  3  for  the  exercise  of 
the  power  of  eminent  domain  for  a  public  utility,  and  the  road 
in  question  is  shown  to  be  one.  It,  however,  provided  that  the 
final  appropriation  of  real  property  for  such  purposes  should 
not  be  had  without  first  paying  the  indemnity ;  and  article  349 
of  the  Civil  Code  of  Porto  Rico  says:  "No  one  shall  be  de- 
prived of  his  property  except  by  competent  authority  and  with 
sufficient  cause  of  public  utility,  always  after  the  proper  indem- 
nity. If  this  requisite  has  not  been  fulfilled  the  judges  shall 
protect,  and  in  a  proper  case  replace,  the  condemned  party  in 
possession.'' 

The  law  of  eminent  domain  applicable  to  Porto  Rico  also 
provided  in  article  55  for  what  is  known  as  "temporary  occu- 
pation" of  lands  for  a  short  time,  in  order  to  erect  stations,  tem- 
porary roads,  etc.,  for  works  of  public  utility,  and  looking 
to  the  ultimate  condemnation  of  the  same  for  the  projected  use. 

Proceedings  were  had  in  this  instance  for  temporary  occupa- 
tion for  twelve  months.  Indemnity  for  this  was  fixed,  and 
offered  to  the  complainants  before  the  alleged  trespasses,  and, 
not  being  accepted,  was  paid  into  the  public  treasury. 

The  exercise  of  the  power  of  eminent  domain  is  a  high  one. 
It  should  always  be  accompanied  with  a  strict  conformity  to 
law.  It  is  one  of  the  highest  duties  of  a  court  to  protect  indi- 
vidual right. 

Even  if  hardship  and  loss  may  result  to  others  from  want  of 
means  to  transport  their  cane  to  mill,  or  from  lack  of  employ- 
ment, this  does  not  authorize  the  taking  of  complainants'  prop- 
erty for  use  as  a  railway  route,  in  an  unlawful  way. 

It  is  immaterial,  however,  to  consider  whether  the  proceed- 
ings had  in  this  instance  w^ere  in  all  respects  regular,  owing  to 
the  conclusion  the  court  has  reached  upon  the  question  of  laches. 
Before  considering  it,  it  is  proper  to  notice  some  other  objections 
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raised  by  the  defendants.  It  is  urged  that  the  bill  fails  tc 
show  this  court  has  jurisdiction.  It,  however,  avers  that  the 
continuance  of  the  alleged  trespasses  will  result  in  damage  tc 
the  amount  of  many  thousands  of  dollars;  also  that  the  com- 
plainants are  Spanish  subjects,  and,  being  foreigners,  this  court 
has  jurisdiction  under  §  3  of  the  act  of  Congress  of  March  2d, 
1901.  This  question  was  determined  in  the  case  pending  in  this 
court  of  the  Compania  Anonyma  de  la  Luz  Electrica  de  Ponce 
versus  the  Ponce  Railway  &  Light  Company,  in  an  opinion  de- 
livered on  March  20th,  1903. 

It  is  also  urged  that  the  defendants  being  solvent,  there  is 
an  adequate  remedy  at  law,  and  therefore  equity  should  not  in- 
terfere. Wherever,  however,  trespasses  go  to  the  destruction  of 
the  substance  of  an  estate,  and  cannot  well  be  measured  in  dam- 
ages, or  are  of  a  continuing  character,  equity  \vill  interfere.  If 
it  be  a  single  trespass  and  temporary  in  its  nature  and  effect, 
then,  of  course,  the  remedy  at  law  is  adequate ;  but  equity  will 
interfere  to  avoid  a  repetition  of  action  and  a  multiplicity  of 
litigation.  United  States  Free  Hold  Land  &  Emigration  Co. 
V.  Gallegos,  32  C.  C.  A.  470,  61  U.  S.  App.  13,  89  Fed.  769 ; 
Story,  Eq.  Jur.  §  928. 

The  beginning  of  the  trespasses  complained  of  was  on  De- 
cember 15th,  1902.  This  bill  was  not  filed  until  January  19th, 
1903,  or  over  one  month  after  the  commencement  of  the  injury. 
It  was  a  quasi  public  work,  and  one  which,  from  its  nature,  the 
complainants  were  bound  tt)  know  would  likeh*  be  done  quick- 
ly, and  at  much  expense.  They  must  have  known,  or,  at  least, 
could  speedily  have  ascertained,  who  the  parties  wer6,  moving 
in  the  matter.  In  fact,  it  was  of  public  record.  The  defend- 
ants appear  to  have  acted  in  good  faith  in  entering  upon  the 
lands  and  in  expending  large  sums  of  money.  Efforts  were 
made  to  reach  an  agreement  w^ith  the  complainants  for  the  con- 
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stniction  of  a  road  over  these  lands  prior  to  the  proceeding  for 
temporary  occupation.  There  is  some  evidence  that  the  com- 
plainant Manuel  Cividanes  consented  to  the  occupation ;  but 
this  is  denied  by  him,  and  it  seems  unlikely  he  did  so  in  view 
of  the  protest  which  he  filed  with  the  alcalde.  But  this  was 
not  sufficient  upon  the  part  of  the  complainants.  If  they 
intended  the  land  should  not  be  taken  for  a  right  of  way,  and 
that  the  alleged  trespasses  should  not  continue,  they  should  have 
acted  promptly,  and  enjoined  their  continuance  without  delay. 
They  had  no  right  to  not  thus  act,  and  permit  not  only  indi- 
vidual means  and  labor  to  be  largely  expended,  but  to  also  per- 
mit the  public  to  become  thereby  interested  in  the  work.  It  is 
shown  that  when  the  bill  was  filed  the  work  had  so  far  pro- 
gressed that  much  money  and  labor  had  been  expended  upon  the 
route  over  the  lands  in  contest.  The  complainants  had  known 
as  early  as  October,  1902,  that  the  intention  was  to  construct 
the  road.  They  had  notice  of  the  various  steps  to  that  end ;  and 
although  the  work  was  begun,  and  progressed  for  nearly  a 
month,  they  took  no  step  to  stop  it,  and  it  is  now,  and  has 
been  for  some  time,  in  operation,  transporting  freight  and 
passengers  from  one  place  to  another  over  the  land  in  contest 

The  question  of  laches  upon  the  part  of  a  complainant  seek- 
ing equitable  relief  may  be  raised  by  demurrer.  Bryan  v. 
Kales,  134  U.  S.  126,  33  L.  ed.  829,  10  Sup.  Ct.  Rep.  435. 

Each  case  where  a  question  of  laches  is  presented  must  depend 
upon  its  own  circumstances.  The  court  does  not  pretend  to  in- 
timate that  a  corporation,  whether  a  railroad  company  or  other- 
wise, is  not  responsible  in  case  of  trespass.  In  fact,  as  im- 
portant privileges  are  usually  conferred  upon  it,  it  should  be 
confined  strictly  within  them,  and  held  responsible  for  all  in- 
fractions of  law.  But,  if  one,  with  knowledge  of  the  progress  of 
a  public  work,  lies  by  and  permits  the  other  party  to  expend 
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money,  and  the  public  to  become  interested,  without  prevent- 
ing the  occupation,  in  fairness  his  conduct  may  be  regarded  as 
acquiescence;  and  if  an  injunction  be  sought  against  the  con- 
tinuance of  the  occupation  under  such  circumstances,  the  court 
should  be  slow  to  grant  relief.  If  the  right  to  injunctive  relief 
be  doubtful,  he  should  be  left  to  his  remedy  at  law  for  the 
damages  he  may  have  sustained.  If,  in  this  instance,  the  com- 
plainants had  at  once  begun  injunctive  proceedings,  the  defend- 
ants might  have  concluded  to  abandon  their  proposed  route  over 
the  land  in  contest.  If  an  injunction  be  now  granted,  the  com- 
pany must  pay  whatever  the  complainants  may  ask,  or  abandon 
the  work  and  lose  their  money.  Under  the  circumstances  the 
court  should  not  so  place  them, — especially  when  the  complain- 
ants have  allowed  the  public  to  become  interested.  Equity  aids 
the  vigilant.  The  time  when  one  asks  relief  is  often  to  be  con- 
sidered in  determining  the  right  to  it  Between  individuals 
the  matter  in  issue  is  of  private  concern ;  but  where  a  corpora- 
tion is  charged  with  public  duties,  it  becomes  more, — the  pub- 
lic is  concerned ;  and  the  harsh  remedies  often  applied  between 
individuals  should  not  be  applied  in  such  a  case  in  seeking  to 
recover  land.  If  full  justice  can  be  done  the  owner,  and  the 
public  interest  at  the  same  time  be  protected,  it  should  be  done. 
If  an  individual  has  a  remedy  at  law  for  obtaining  a  fair  com- 
pensation for  land  that  is  taken  by  a  railroad,  he  will  be  com- 
pensated for  his  injury.  If  a  railroad  company  enters  and 
takes  possession  of  land,  expends  money  and  labor  in  building 
a  road  over  it,  the  public  become  interested;  and  if  the  owner 
stands  by  and  does  not  prevent  it  when  be  could,. he  will  be 
remitted  to  his  other  remedies  for  the  injury,  and  not  be  permit- 
ted by  injunction  to  stop  the  operation  of  the  work  which  would 
affect  the  public  interest  Thus,  while  no  man's  property  can  be 
taken  by  the  exercise  of  the  right  of  eminent  domain,  without 
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compensation,  yet,  if  he  permits  a  company  charged  with  public 
duties  to  take  possession  of  his  land,  build  a  road  over  it,  and 
begin  operating,  he  cannot  then  sue  in  ejectment  He  must  look 
to  his  remedy  at  law  for  compensation.  Even  the  shortest  time 
of  acquiescence,  if  the  work  has  been  done  in  the  meantime,  may 
prevent  him  from  asserting  his  claim  so  as  to  stop  the  work  in 
which  the  public  have  become  interested.  He  is  restricted  to 
his  suit  for  damages;  and  when  ascertained,  equity  would,  no 
doubt,  if  necessary,  place  the  property  in  a  receiver's  hands 
to  enforce  payment.  In  fact  laches  do  not  grow  out  of  mere  lapse 
of  time ;  but  the  question  is  whether  there  has  been  such  delay 
by  the  complaining  party  that  the  position  of  the  parties  has 
changed,  and  it  would  be  inequitable  to  grant  the  relief  sought- 
It  was  said  by  the  Supreme  Court  in  the  case  of  Roberts  v. 
Xorthem  P.  R.  Co.  158  U.  S.  1,  39  L.  ed.  873, 15  Sup.  Ct.  Rep. 
756.  "So,  too,  it  has  been  frequently  held  that  if  a  landowner, 
knowing  that  a  railroad  company  has  entered  upon  his  land,  and 
is  engaged  in  constructing  its  road  without  having  complied  with 
the  statute  requiring  either  payment  by  agreement  or  proceed- 
ings to  condemn,  remains  inactive,  and  permits  them  to  go 
on  and  expend  large  sums  in  the  work,  he  will  be  estopped  from 
maintaining  either  trespass  or  ejectment  for  the  entry,  and  will 
be  regarded  as  having  acquiesced  therein,  and  be  restricted  to  a 

suit  for  damages." 

This  being  so,  certainly  injunctive  relief  should  not  be  al- 
lowed in  such  a  case.  The  above  views  are  not  only  supported 
by  the  case  above  cited,  but  by  the  following:  Penn  Mut  L. 
Ins.  Co.  V.  Austin,  168  U.  S.  685,  42  L.  ed.  626,  18  Sup.  Ct 
Rep.  223;  Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  260,  43  L. 
ed.  157,  18  Sup.  Ct  Rep.  794;  New  York  v.  Pine,  185  U.  S. 
93,  46  L.  ed.  820,  22  Sup.  Ct  Rep.  592. 

A  court  should  readily  consider  laches  and.  be  slow  to  act 
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by  injunction  where  a  work  of  a  public  character  has  been  un- 
dertaken at  great  expense  and  labor,  and  one  having  opportunity 
to  prevent  it  has  stood  by  and  allowed  it  to  be  done.  The 
circumstances  of  this  case  bring  it  within  the  rule  indicated. 

The  motion  for  a  temporary  injunction  is  refused  and  that 
to  dismiss  the  bill  is  sustained  at  the  costs  of  the  complainants. 
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MANUAL  CIVIDANES  ET  AL. 

v. 

AMERICAN  EAILROAD  COMPANY. 


Railboad  Cobpobation — Deobee  of  Cabe — Pbesumption  of  Negligence 
FBOM  Injubt — Deobee  of  Cabe  Requibed  of  Owneb  of  Pbopebtt 
Injubed. 

1.  It  is  the  duty  of  a  railroad  company  to  provide  reasonably  safe  ma- 

chinery, and  to  operate  it  in  a  reasonably  safe  manner.  The  degree  of 
care  to  be  exercised  in  the  conduct  of  any  business  depends  upon  its 
character. 

2.  If  the  property  of  another  be  injured  by  the  operation  of  a  railroad 

train,  prima  facie  it  must  be  presumed  it  arose  from  the  n^ligence 
of  the  company. 

3.  The  owner  of  property  injured  must  use  reasonable  care  and  effort  to 

protect  himself  from  further  loss  by  its  deterioration,  in  value. 

May,  1903. 


Mr.  C,  M.  Boerman  for  plaintiffs. 
Messrs.  Dexter  d&  Hard  for  defendant. 


Railroads — fire.  The  authorities  dealing  with  the  question  of  presump- 
tion as  to  negligence  in  case  of  railway  fires  are  presented  in  editorial 
note  to  Barnowski  v.  Helson,  15  L.  R.  A.  40.  In  some  of  the  states,  stat- 
utes have  been  passed  imposing  upon  railroad  companies  absolute  liability 
for  damages  resulting  from  fire,  and  the  constitutionality  of  such  statutes 
is  discussed  in  editorial  note  to  Matthews  v.  St.  Louis  ft  S.  F.  R.  Ck>.  25  L. 
R.  A.  161. 
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Holt,  Judge,  gave  the  following  charge  to  the  jury : 

This  action  is  known  in  law  as  one  of  trespass  on  the  case. 
The  plaintiffs,  claiming  to  be  the  owners  of  certain  cane,  grass, 
and  live  stock,  and  also  claiming  that  they  Avere  destroyed  and 
killed  by  the  locomotive  of  the  defendant  company  through  the 
negligence  of  those  operating  it,  bring  this  stiit.  A  corporation 
is  present  in  law  in  the  action  of  its  agents, — it  necessarily 
acts  by  them.  If  they  are  guilty  of  any  negligence,  it  reaches 
home  to  the  ideal  person,  and  it  is  responsible.  It  is  the  duty 
of  a  company  to  have  reasonably  safe  and  proper  machinery  in 
the  performance  of  its  service  to  avoid  danger  and  loss  to  those 
adjoining  the  railroad,  and  to  keep  such  machinery  in  reason- 
ably safe  repair  and  condition.  The  degree  of  care  required  of 
a  person  or  company  depends,  of  course,  upon  the  character  of 
the  business  it  transacts.  A  man  taking  a  dog  through  the  streets 
of  a  city  is  not  required  to  exercise  the  same  degree  of  care  as 
if  it  were  a  tiger.  The  degi*ee  of  care  is  proportioned  to  the 
character  of  the  business  and  the  danger  that  may  arise.  The 
greater  the  danger,  the  greater  must  be  the  care. 

If  the  locomotive  of  a  different  company  be  in  bad  condition 
and  thereby  creates  danger  to  adjoining  property,  or  if  it  be  of 
bad  construction  and  thereby  creates  such  danger,  and  this  be 
knoAvn  to  the  company,  or  by  the  exercise  of  reasonable  care 
should  have  been  known  to  it,  and  does  not  remedy  that  condi- 
tion, and  loss  occurs  in  consequence  of  it,  it  is  responsible  for 
the  damage.  In  other  words,  a  railroad  company  is  guilty  of 
negligence  if  it  does  not  use  all  reasonable  caution,  and  adopt 
all  reasonable  safeguards  and  all  the  best  known  appliances 
and  all  reasonably  safe  and  proper  machinery  to  lessen  the  dan- 
ger of  fire  and  prevent  loss  to  adjoining  property.  A  railroad 
company  is  not  liable  for  injury  for  fires  set  by  it  along  its  road 
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unless  it  be  negligent  in  having  improper  engines  or  engines  in 
bad  condition,  or  from  the  improper  management  of  them,  from 
which  the  injury  results.  The  public  business  must  be  done. 
The  law  authorizes  the  construction  of  these  agencies  for  the 
transaction  of  it ;  but  they  must  exercise  proper  care  in  the  use 
of  dangerous  agencies,  and  use  all  proper  appliances,  and  they 
must  be  in  proper  condition. 

If  property  is  destroyed  by  fire  escaping  from  a  locomotive, 
it  raises  a  prima  facie  case  of  negligence  against  the  company. 
In  other  words,  the  law  presumes  that  if  th^j  injury  results  from 
fire  escaping  from  a  locomotive,  it  was  the  result  of  negligence 
on  the  part  of  the  company  using  that  kx?omotive;  and  the 
railroad  company  must  rebut  that  presumption  by  showing  that 
their  engines  and  appliances  were  of  good  character,  and  being 
properly  managed.  It  matters  not  in  this  case  w^hether  the 
injury  to  the  cane  and  the  grass  occurred  in  consequence  of 
sparks  escaping  from  the  smokestack  of  the  locomotive  or  from 
the  fire  box.  If,  through  negligence  of  the  company,  either  in 
not  having  proper  appliances  and  proper  machinery  or  by  their 
improper  management,  the  fire  escaped  from  any  part  of  the 
locomotive,  then  the  company  is  responsible,  and  the  law, 
prima  facie,  presumes  that  the  injury  occurred  through  its  neg- 
ligence ;  but  of  course  that  is  only  a  presmnption,  subject  to  be 
rebutted  by  the  testimony. 

It  is  claimed  that  this  cane  was  destroyed  on  the  4th  day 
of  February,  1903,  and  that  the  grass  was  destroyed  on  Febru- 
ary 7th,  1903,  or  about  then.  Now,  unless  you  believe  from 
the  testimony  that  it  was  destroyed  by  reason  of  fire  from  the 
locomotive,  of  course  you  could  not  find  anything  against  the 
defendant.  You  must  believe  from  the  testimony  that  the  fire 
was  occasioned  by  the  locomotive.  Next,  you  must  believe  that 
there  w^as  negligence  upon  the  part  of  those  in  charge  of  that 
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machinery  as  to  its  condition  or  management  You  must  de- 
termine from  all  the  testimony  whether  it  occurred  through  im- 
proper machinery,  or  the  improper  management  of  it 

It  is  also  claimed  that  about  March  Ist,  1903,  the  locomotive 
killed  a  bull  calf  belonging  to  the  plaintiff;  that  this  occurred 
about  11  o'clock  in  the  day.  There  is  testimony  tending  to  show 
that  no  whistle  was  blown  at  the  time  and  warning  given  to 
the  stock  to  get  out  of  the  way,  and  that  the  train  was  running 
quite  fast  at  the  time;  that  there  was  opportunity  on  the  part 
of  those  managing  the  train  to  see  this  calf  and  its  danger.  And 
if  that  be  true,  it  was  their  duty  to  use  care  and  not  injure  it ; 
and  if  they  failed  to  do  so,  and  it  was  killed  in  consequence,  the 
defendant  is  responsible.  It  makes  no  difference  if  there  was 
some  offer  by  the  company  to  pay  for  it ;  if  there  was  no  actual 
tender  of  the  money, — and  there  is  no  testimony  tending  to 
show  that  there  was, — then  if  you  believe  it  was  killed  by  the 
railroad  company  through  negligence,  you  are  bound  to  find  for 
the  plaintiffs  whatever  you  may  think  was  its  value.  I  repeat 
the  same  to  you  as  to  the  heifer  that  was  killed  on  the  7th  of 
February,  1903,  on  the  farm  Pozos. 

My  recollection  is  the  testimony  tends  to  show  there  were 
some  18  or  20  cuerdas  of  the  cane  land.  There  is  some  testi- 
mony tending  to  show  that  a  certain  quantity  of  it  was  damaged, 
but  not  burnt,  perhaps  about  4  cuerdas.  There  is  some  testi- 
mony tending  to  show  that  the  cane  that  was  damaged  could 
not  have  been  cut,  that  it  was  not  in  season  for  cutting.  Whether 
that  be  true  or  not,  you  are  to  judge  from  the  testimony.  There 
is  testimony  tending  to  show  that  this  cane  was  worth  some 
$225  per  cuerda,  which  would  amount  to  nearly  $5,000  or 
$4,950.  There  is  testimony  tending  to  show  that  if  the  burnt 
cane  had  been  ground  within  five  or  six  days,  it,  in  the  main, 
would  have  been  saved.     There  is  testimony  tending  to  show 
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that  if  it  had  been  ground,  there  would  have  been  saved  some- 
thing like  $4,500 ;  and  the  loss*  being,  according  to  the  testimony, 
$4,950,  that  would  have  left  a  difference  of  only  $500.  There 
is  also  testimony  tending  to  show  that  this  cane  was  worth  only 
$100  per  cuerda ;  and  it  is  for  you  to  determine  from  the  testi- 
mony what  value  this  cane  had,  and  what  the  loss  amounted 
to,  both  as  to  the  burnt  cane  and  the  grass.  There  is  testimony 
tending  to  show  that  the  plaintiffs  in  this  case  could  not  well 
have  ground  this  cane  within  five  or  six  days  after  the  fire ;  that 
they  had  other  cane  already  cut,  which  would  have  interfered. 
If  the  fire  resulted  from  the  negligence  of  the  defendant  com- 
pany, the  plaintiffs  were  only  bound  to  use  reasonable  effort  to 
preserve  what  may  have  been  left  of  the  same ;  and  if  they  had 
a  quantity  of  cut  cane  on  hand  at  the  time  of  the  fire,  then  they 
would  not  be  bound  to  grind  the  burnt  cane  in  preference  to  it. 
They  were  only  bound  to  act  fairly  and  as  a  reasonable,  honest 
man  would  act  under  all  the  circumstances.  If  an  injury  occurs 
to  a  man's  property  of  a  certain  extent,  and  it  be  liable  to  be- 
come greater,  and  he  stands  idly  by  when  very  easily  he  could 
prevent  further  injury,  then  he  ought  not  to  recover  for  the 
further  injury,  because  really  it  is  the  result  of  his  own  conduct ; 
but  he  is  only  required  to  act  in  a  fair  and  reasonable  manner 
as  to  it 

So  far  as  the  grass  is  concerned,  you  have  heard  the  testimony 
both  as  to  the  manner  in  which  it  is  claimed  the  fire  occurred, 
and  whether  it  resulted  from  the  use  of  the  locomotive.  If  you 
find  for  the  plaintiffs  as  to  it,  then  you  w^ould  fix  its  fair  value. 

You  are  to  judge  of  the  credibility  of  each  witness,  and  the 
weight  you  will  give  to  his  testimony.  It  may  be  affected  in 
various  ways :  The  person  may  be  interested  in  the  result  of  the 
suit ;  he  may  be  in  the  employ  of  the  parties,  one  or  the  other ; 
he  may  be  subject  to  some  peculiar  influence  which  may  be 
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shown  by  the  testimony.  I^pon  this  testimony  and  the  law  as 
given  you  by  the  court,  you  are  to  reach  a  conclusion  as  to 
the  cause  of  these  injuries,  and  whether  from  all  the  testimony 
the  defendant  company  is  liable  for  them  or  either  of  them^  and 
if  so,  the  reasonable  value  of  the  loss. 
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UNITED  STATES 
ANDREW  DUNLAP. 


UNITED  STATES 

V. 

ROBERT  GILES. 


Nolle  Pbosequi  bt  District  Attobnet. 

1.  The  court  should  grant  a  motion  to  nolle  an  indictment,  made  by  the 
prosecuting  attorney  who  is  charged  with  the  duty  to  prosecute,  luiless 
it  has  some  knowledge  that  the  motion  is  based  upon  improper  mo- 
tiyes. 

8.  The  Secretary  of  the  Treasury  has  power  by  law  to  remit  a  penalty  in- 
curred by  the  nonpayment  of  a  custom  duty,  and  to  direct  the  prose- 
cution therefor  dismissed.  The  solicitor  of  the  Treasury  may,  in  < 
like  these,  instruct  the  district  attorney  what  he  is  to  do. 

December  1,  1903. 


Mr.  N.  B.  K.  Peitingill  for  the  plaintiflF. 

Messrs*  Dexter  &  Hord  and  Savage  for  the  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

These  indictments  are  for  receiving  smuggled  goods. 
The  district,  attorney  has  in  each  case  filed  a  nolle  prosequi, 
thereby  declaring  he  will  proceed  no  further  with  them,  for 
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reasons  therein  given,  and  now  moves  to  dismiss  them.  In  the 
absence  of  a  United  States  statute  it  seems  he  has  the  right 
to  do  so.  He  is  a  sworn  officer  of  the  government,  charged 
by  law  with  the  duty  of  conducting  its  cases.  He  is  presumed 
to  know  all  about  them,  while  the  court  does  not;  and  it  is 
properly  a  part  of  his  sworn  public  responsibility  to  say  if 
an  indictment  shall  be  prosecuted.  It  cannot  well  be  done 
properly  if  he  feels  it  his  duty  to  abandon  it.  Certainly  a  court 
should  sustain  his  motion  to  dismiss  unless  it  has  some  knowl- 
edge that  it  is  based  upon  an  improper  reason  or  a  corrupt 
motive.  If  this  court  had  such  information,  it  would  most 
assuredly  take  the  authority  and  refuse  the  motion,  and  do  the 
best  it  could,  though  proceeding  under  difficulties  and  without 
the  aid  of  the  district  attorney,  to  have  the  cases  prosecuted. 

The  court  has,  however,  no  such  information,  and  is  satisfied 
the  district  attorney  is  acting  in  the  conscientious  discharge  of 
his  duty.  He  is,  in  fact,  acting  under  instructions  from  the 
Attorney  General  of  the  United  States,  the  highest  executive 
law  officer  of  the  government,  who,  under  §  362  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stat.  1901,  p.  208),  exer- 
cises general  supen^sion  over  the  United  States  district  attor- 
neys as  to  the  manner  of  discharging  their  duties. 
.  There  has  beeil  much  public  comment  as  to  the  conduct  of 
these  and  some  kindred  cases,  popularly  known  here  as  the 
"Smuggling  Cases."  It  has  come  to  the  ear  of  the  court  that 
because  the  defendants  in  these  cases  are,  perhaps,  influential 
persons,  the  law  is  not  being  enforced  against  them,  but  vigor- 
ously applied  to  others  who  are  weak  in  influence.  This  is 
a  mistake.  The  course  pursued  by  the  government  has  not 
been  violative  of  that  equality  before  the  law  which  is  pre- 
eminently an  American  doctrine. 

These  cases  are  for  violations  of  the  United  States  customs 
PoKTo  Rico— 8. 
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laws.  The  United  States  statute  gives  the  power  to  the  Secre- 
tary of  the  Treasury  to  remit  a  penalty  incurred  by  the  non- 
payment of  a  duty,  and  to  direct  any  prosecution  dismissed  that 
may  have  been  begun.  He  may  do  so  under  the  acts  of  Congress 
of  June  22d,  1874,  and  February  27th,  1877.  The  solicitor  of 
the  Treasury  is  by  law  to  exercise  a  general  supervision  over 
the  prosecutions  of  persons  charged  with  frauds  upon  tlie  reve- 
nue, and  can  instruct  a  district  attorney  as  to  yhat  he  is  to  do. 
Sections  376  and  379  of  the  United  States  Revised  Statutes 
(U.  S.  Comp.  Stat  1901,  pp.  212,  213)  so  provide.  Thus  these 
violations  of  law  are  brought,  by  the  law  itself,  under  the  control 
of  the  Treasury  Department  and  the  Department  of  ^ustice  of 
the  United  States  government. 

It  is  quite  common,  as  I  understand,  in  case  of  the  unlawful 
importation  of  articles  at  any  of  the  ports  of  entry  of  the  United 
States  for  personal  use,  and  not  for  sale  or  profit,  to  settle  with 
the  party  by  the  payment  of  the  evaded  duty  and  the  imposition 
of  certain  fines  without  a  prosecution.  This  practice  is  adopted 
as  to  all  alike,  and  without  regard  to  their  nationality.  This, 
I  am  informed,  was  done  in  these  cases  under  the  authority  of 
the  Treasury  Department  In  any  event  it  is  to  be  presumed,  a 
dismissal  having  been  directed. 

A  dismissal  of  these  cases  is,  therefore,  not  in  violation  of, 
but  in  conformity  with,  law.  There  have  never  been  but  two 
convictions  for  this  offense  in  this  court.  In  one  case  the  de- 
fendant, a  Porto  Rican,  pleaded  guilty,  and  was  sentenced  to 
but  sixty  days  in  jail.  In  the  other,  the  defendant  had  concealed 
under  his  house,  and  evidently  intended  for  sale  and  profit,  a 
considerable  quantity  of  foreign  liquors  imported  in  violation 
of  law.  He  was  convicted  by  a  jury  made  up  in  part  of  Porto 
Ricans,  and  sentenced  to  one  year's  confinement. 

The  motion  of  the  district  attorney  is  sustained  and  these 
cases  are  dismissed. 
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AXASTACIO  ESCALERA 
v. 
AMERICAN  RAILWAY  COMPANY^ 


Railboad — Ngougence — ^DuTY   OF   Company  to   the   Public — ^Dutt  to 
Persons  on  Track — Contributory   Neglect. 

A  railroad  company  is  in  law  present  in  those  operating  its  train.  It  has 
the  right  to  the  use  of  its  track.  In  the  country,  one  on  it  is  a  tres- 
passer. Those  operating  the  train  are  not  bound  to  look  out  for 
him.  In  a  city  or  thickly  populated  place  public  policy  requires  a  dif- 
ferent rule. 

May  5,  J  903. 


Holt,  Judge,  gave  the  following  charge  to  the  jury: 

The  plaintiff,  Anastacio  Escalera,  sues  the  American  Railway 
Company,  and  says  that  on  the  first  day  of  March,  1903,  when 
he,  on  horseback,  was  crossing  the  track  of  the  defendant  on 
St  Andres  street,  San  Juan,  a  locomotive  coming  from  the 
direction  of  Rio  Piedras  struck  him,  badly  injuring  him,  and 
that  this  was  through  the  neglect  of  those  who  were  operating 
that  engine.  The  defendant  company,  in  law,  was  present  in 
the  persons  of  those  who  were  operating  it.  If  they  were  guilty 
of  neglect,  and  thereby  caused  this  injury,  then  the  company 
was  guilty,  in  law,  of  the  neglect,  and  it  is  responsible.  The 
question  of  negligence,  whether  it  existed  or  not,  and  if  so,  upon 
the  part  of  whom,  is  one  to  be  determined  by  you.     It  is  the 
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province  of  the  court  to  define  negligence,  and  then  you  find 
whether  it  existed,  and,  if  so,  upon  whose  part. 

This  railroad  company  had  the  right  to  the  use  of  its  track; 
the  .plaintiff  had  the  right  to  pass  along  the  street.  In  the 
country  where  few  people  are  passing  about,  the  rule  that  con- 
trols the  conduct  of  trains  is  different  from  what  it  is  in  a 
city  or  in  a  place  densely  populated.  In  the  country  a  man 
on  the  track  of  a  railroad  is  a  trespasser;  he  has  no  business 
there ;  the  railroad  company,  or  those  managing  its  trains,  are 
not  bound  to  look  out  for  him.  They  are  not  required  to  sound 
a  whistle  or  ring  a  bell  except  at  public  crossings.  If  one  in 
the  country  is  on  a  railroad  track,  unless  it  be  at  a  public  cross- 
ing, he  is  there  at  his  peril.  The  rule,  however,  is  different  in 
a  densely  populated  place  like  a  city ;  and  the  testimony  tends 
f  to  show  that  where  this  accident  occurred  was  in  the  city  of 
San  Juan,  and  the  population  was,  to  some  extent,  dense  at 
that  point,  and  people  were  passing  about  on  the  streets.  The 
rule  in  such  a  place  is  that  those  in  charge  of  the  locomotive — 
because  it  is  a  dangerous  power — ^must  be  on  the  lookout  for 
people  on  its  track.  Though  you  may  not  be  educated  in  the 
law,  you  at  once,  with  your  conmion  sense,  perceive  the  reason 
why  there  is  a  difference  in  the  rule.  Where  there  are  a  great 
many  passing  about  there  is  greater  necessity  for  one  handling 
a  dangerous  agency  to  use  greater  care,  and  be  on  the  lookout 
for  people. 

Xegligence  is  the  opposite  of  care.  It  is  the  failure  to  do 
what  a  reasonable  and  prudent  man  would  ordinarily  do  under 
the  like  circumstances,  or  the  doing  what  such  a  person  would 
not  have  done  under  such  circumstances.  There  is  also  in  this 
case  a  plea  of  "contributory  negligence;"  that  is,  but  for  the 
plaintiff's  own  neglect,  this  injury  would  not  have  occurred. 
Contributory    negligence   is    the    want  of  ordinary  care,  upon 
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the  part  of  the  injured  person,  and  which  is  the  proximate 
cause  of  the  injury,  and  without  which  it  would  not  have  oc- 
curred.    These  two  parties — because  a  corporation  is  a  person 
under  the  law — owed  duties  to  each  other,  and  I  need  not  say 
to  you  that  in  a  court  all  i)erson8  stand  alike  before  the  law. 
A  corporation,  in  law,  is  a  person;  it  is  entitled  to  have  its 
rights  considered.     Every  individual,  no  matter  what  his  sta- 
tion in  life  may  be,  is  entitled  to  this.     The  defendant,  under 
the  circumstances  of  this  case,  owed  the  duty  to  this  plaintiff 
of  being  on  the  lookout  for  persons  who  might  be  in  danger 
from  the  locomotive.     Upon  the  other  hand,  the  plaintiff  had 
no  right  to  recklessly  throw  himself  in  front  of  a  train  without 
warning.    If  a  man  intends  to  commit  suicide,  and  throws  him- 
self in  front  of  an  engine,  it  is  not  expected  that  he  will  do 
80,  and  there  is  no  responsibility  on  the  part  of  the  company.  I 
repeat  that  those  in  charge  of  the  locomotive  owed  a  duty  to 
the  public,  this  plaintiff  being  one  of  them,  of  being  on  the 
lookout  for  people  who  might  be  in  danger  from  its  operation ; 
but  it  was  entitled  to  the  right  of  way.     If  the  individual  saw 
that  the  locomotive  was  coming,  and  there  was  not  reasonable 
opportunity  for  him  to  pass,  it  was  his  duty  to  give  way  iox 
it,  and  not  the  duty  of  those  in  charge  of  it  to  stop  it  for  him 
to  pass.    Those  in  charge  of  the  locomotive  owed  a  duty  to  the 
public  and  this  individual  of  being  on  the  lookout  for  people 
who  might  be  in  danger  from  its  operation.     Upon  the  other 
hand,  the  plaintiff  was  required  to  use  reasonable  care  not  to 
place  himself  in  danger.     In  case  he  failed  to  use  the  care 
a  person  under  such  circumstances  should  have  used,  and  placed 
himself  in  danger,  and  after  they  discovered  his  danger  they 
had  no  opportunity  to  prevent  the  injury  to  him,  then  he  can- 
not recover,  because  the  injury  in  such  case  would  be  the  proxi- 
mate result  of  his  own  negligence.     Upon  the  other  hand,  if 
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those  in  charge  of  the  locomotive  were  guiltv  of  negligence  in 
its  operation, — for  instance,  failed  to  give  warning  of  its  ap- 
proach, or  anything  of  that  character, — and  the  plaintiff  did 
not  have  a  reasonable  opportunity  to  know  of  its  presence,  and 
did  not  know  it,  and  was  thereby  injured  by  the  locomotive 
coining  in  contact  with  him,  then  the  company  would  be  re- 
sponsible for  that  injury.  If  in  your  opinion,  from  the  testi- 
mony, the  plaintiff  is  entitled  to  recover,  then  the  criterion  is 
the  loss  which  he  suffered  by  reason  of  being  kept  from  his 
employment  by  reason  of  this  injury,  and  whatever  yon  may 
believe  will  compensate  him  for  his  pain  and  suffering  and  for 
any  permanent  injury,  if  any,  resulting  from  it,  not  exceeding, 
however,  $5,000. 

You  are  the  judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony.  The  testimony  in  this  case,  as 
is  often  so  in  cases  of  this  character,  is  quite  conflicting.  It  is 
for  you  to  reconcile  it,  and  to  determine  to  what  testimony 
you  will  give  the  most  weight,  and  what  you  will  determine  to 
be  the  facts  in  the  case  from  the  evidence.  I  shall  not  enter 
into  a  detail  of  it  I  recognize  that  you  have  listened  carefully 
to  it ;  and  if  I  were  to  detail  it  and  make  a  mistake  in  doing  so, 
it  would  be  your  province  to  correct  me. 
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Leonora  fajardo  de  salazar  et  al. 
fraxcisco  costa. 


Brci;    ^ 

RSOEEM     MORTOAGEO     PROPERTY — PLEADI!7nS — EVIDENCE — ^TeSTI- 

MOMT  AS  TO — ^Transaction  With  Dead  Agent. 

.  '^ot:^   charged  in  a  bill  are  positively  denied  by  answer  under 

... '  ^'^ci    the  complainant  supports  them  by  but  one  witness,  the  bill 

^    dismissed:  but  otherwise  if  bv  two  or  more  witnesses,  or  by 

one  ivi«.  f  J 

..       *^*i.^88  and  corroborating  circumstances.     An  answer  not  under 

***      merely  denial, — a   pleading.     Undisputed   facts  need  not  be 

^  ^  »    ^nd  a  complainant,  in  order  to  get  the  benefit  of  an  admission 

0»        ^^^■^^tin  fact,  is  not  '•equired  to  admit  everything  in  the  answer. 

£.  ^'^^^.  ^     ^58,  U.  S.  Rev.  Stat.   (U.  8.  Comp.  Stat.  1901,  p.  659),  all 

V*   ^^^^    ^J^d  persons  are  competent  witnesses  in  a  civil  action,  save 

\}0^     \x\  actions  by  or  against  executors,  administrators,  or  guardians 

9'  r'^xXy  ^  i^  g^i^  shall  not  testify  against  them  as  to  any  transac- 

\y^^  vrith  or   statement  by  the  testator,  intestate,  or   ward,   unless 

c^u^  to  do  so  by  them. 

April  1,  1904. 


Jfr.  C,  M.  Boerman  for  complainants. 

Jfr.  n.  F.  Hord  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  bill  to  redeem  mortgaged  property.  The  right  of  the 
^^jnplainant  Leonora  Fajardo  de  Salazar  to  do  so  has  been 
heretofore  adjudged,  and  it  now  remains  to  be  determined  what 
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is  owing  upon  the  mortgage.  The  case,  for  this  purpose,  has 
been  to  a  master,  and  is  now  submitted  on  exceptions  to  his 
report  and  in  chief.  In  August,  1885,  one  Pedro  Salazar  mort- 
gaged a  house  and  lot  in  Ponce  to  one  Vidal  for  10,000  pesos. 
The  mortgagor  died  in  September,  1887,  and  his  son  Pedro 
Salazar  inherited  the  property. 

The  complainant  Leonora  Fajardo  de  Salazar,  on  June  21, 
1902,  being  then  the  widow  of  Leonor  Fajardo,  bought  the 
property  subject  to  the  mortgage,  which,  on  July  24th,  1901,  had 
been  sold  by  Vidal  to  the  defendant,  Francisco  Costa,  and  upon 
vvhich  it  was  agreed  there  was  then  due  as  of  that  date  7,000 
pesos  with  interest  at  9  per  cent  per  annum,  payable  semian- 
nually. The  complainant  Leonora  Fajardo  de  Salazar,  having, 
in  the  meantime,  married  the  complainant  Errnelindo  Salazar, 
brought  this  suit  on  February  5th,  1902,  claiming  that  she  had 
paid  the  mortgage  debt  save  about  $500,  which  she  was  willing 
and  ready  to  pay  upon  the  cancelation  of  the  mortgage;  but 
that  the  defendant  was  refusing  to  do  this,  and  was  claiming 
that  the  money  which  had  been  paid  had  been  properly  credited 
by  him  upon  a  large  debt  due  him  from  the  former  firm  of 
Ermelindo  and  Pedro  Salazar  &  Company,  of  which  firm  her 
husband  was  a  member. 

It  appears  the  complainant  was  financially  able  to  make  the 
payments,  and  she  testifies  that  her  husband  received  the  money 
from  her  with  which  the  payments  were  made  by  her  direction. 
The  only  other  witnesses  in  the  case  are  her  husband  and  the 
defendant,  Francisco  Costa.  The  payments  were  made  by  the 
husband,  Ermelindo  Salazar,  to  one  Francisco  Roubert,  as  the 
agent  of  Francisco  Costa,  and  it  is  shown  Roubert  is  dead. 

The  defendant,  Costa,  claims  the  entire  7,000  pesos  with  in- 
terest owing.  He  testifies  he  received  moneys  at  different  times 
from  his  agent,  Roubert,  exactly  how  much  he  is  unable  to 
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state ;  but  that  he  was  given  no  information  by  his  agent  as  to 
the  debt  upon  which  they  were  to  be  applied  and  that  he  cred- 
ited them  upon  the  one  bearing  the  highest  rate  of  interest.  If 
both  debts  had  been  owing  by  Ermelindo  Salazar,  and  it  had 
been  his  money,  such  application,  in  the  absence  of  direction 
from  him  as  to  the  credit  would  have  been  proper,  because  it 
is  a  rule  of  the  civil  law  that,  in  the  absence  of  direction  from 
the  debtor  as  to  the  application  of  a  payment  where  several 
debts  are  owing  by  the  same  person  it  shall  be  applied  by  the 
creditor  upon  the  one  which  is  the  most  onerous  upon  the 
debtor.  It  is  certain,  however,  that  the  mortgage  debt  was  not 
that  of  the  husband,  and  that  his  wife  furnished  the  means  to 
make  the  payments.  It  is  claimed,  however,  that  it  is  not  shown 
by  sufficient  or  competent  evidence  that  they  were  made  upon 
the  mortgage  debt,  and  that  therefore  the  complainant  should 
not  be  allowed  credit  by  them ;  and  the  exceptions  to  the  master's 
report  make  this  question ;  and  also  that  the  evidence  of  Erme- 
lindo Salazar  is  incompetent.  Whether  paid  upon  one  debt  or 
the  other,  strangely  no  receipts  were  given;  but  it  is  claimed 
the  payments  were  made,  and  this  is  conceded. 

It  is  a  rule  in  equity  that  if  the  facts  charged  in  a  bill  are 
positively  denied  by  an  answer  under  oath,  and  the  complainant 
supports  them  by  but  one  witness,  the  bill  will  be  dismissed ;  but 
if  supported  by  two  or  more  witnesses,  or  by  one  only  with 
corroborating  circumstances  equivalent  to  another  witness,  this 
M-ill  not  be  done.  Vigel  v.  Hopp,  104  U.  S.  441,  26  L.  ed. 
765;  Morrison  v.  Durr,  122  U.  S.  518,  30  L.  ed.  1225,  7  Sup. 
Ct  Rep.  1215. 

When  there  is  but  one  witness  to  the  fact  as  against  a 
Bwom  answer  that  is  responsive,  there  must,  at  least,  be  other 
corroborating  evidence. 

The  answer,  however,  in  this  case  is  not  \mder  oath.     The 
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bill  expressly  waived  it;  and  an  answer  not  under  oath  is  but  a 
denial;  it  is  merely  a  pleading,  similar  to  the  general  issue  at 
law,  and  merely  puts  the  complainant  on  proof. 

The  determination  of  this  case,  therefore,  depends  upoa 
whether  Ermelindo  Salazar  was  a  competent  witness  to,  prove 
on  what  debt  the  payments  were  made.  Connected  with  it,  how- 
ever, it  may  be  stated  that  the  making  of  the  payments  is  sub- 
stantially admitted  in  both  the  pleading  and  the  testimony  of 
the  defendant  It  is  urged  that  if  the  admission  of  the  pay- 
ments in  the  answer  is  to  be  considered,  its  entire  averments 
must  be  taken  as  true,  and  therefore  the  bill  be  dismissed,  be- 
cause the  answer  avers  that  the  payments  were  made  upon  the 
debt  due  by  E.  and  P.  Salazar  &  Company.  The  portion  of 
the  answer  as  to  the  payments  is,  however,  responsive  to  the 
bill,  while  that  averring  they  were  paid  on  another  debt  is  a 
defense  by  way  of  avoidance.  Those  facts  to  which  the  parties 
agree  by  their  pleadings  need  not  be  proven,  because  they  are 
undisputed ;  and  it  does  not  seem  reasonable  to  require  that  a 
complainant,  in  order  to  get  the  benefit  of  the  admission  of  a 
certain  specific  fact,  must  admit  all  that  may  be  averred  in  an 
answer. 

Even  if  the  answer  were  under  oath,  there  are  corroborating 
circumstances  sufficient  to  support  the  complainant's  claim,  pro- 
vided the  evidence  of  Ermelindo  Salazar  be  competent.  After 
proving  uix)n  his  main  examination  the  making  of  the  payments, 
which  is  substantially  admitted,  the  defendant,  upon  cross-ex- 
amination, had  him  state  what  he  said  to  Roubert,  the  defend- 
ant's agent,  when  he  made  the  payments;  then,  after  suffering 
him  to  answer,  the  defendant  objected  to  it  upon  the  ground 
that  the  agent  was  dead.  The  defendant  also  asked  the  witness 
if,  when  the  payments  were  made,  he  gave  any  written  direction 
upon  what  debt  they  were  to  be  credited;  the  answer  being, — 
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no  written  but  verbal  direction.  Aside,  however,  from  the  ques- 
tion whether  in  these  respects  the  defendant  did  not  make  him 
his  witness,  the  objection  that  he  was  incompetent  because  the 
transaction  was  with  an  agent  who  is  dead  is  not  well  foimded. 
This  is  the  only  objection  to  the  competency  of  his  evidence. 

Originally,  at  common  law,  every  person  who  was  interested 
in  a  suit  was  excluded  as  a  witness.  This  rule  has  been  changed, 
and  all  persons,  whether  parties  to  the  suit  or  interested  in  the 
issue,  are  competent  witnesses,  saving  any  exception  which  is  a 
creature  of  the  statute.  By  §  858,  United  States  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  659),  all  persons  are  made 
witnesses  in  a  civil  action,  whether  interested  in  the  ibsue  or  a 
party  to  the  record,  save  in  actions  by  or  against  executors,  ad- 
ministrators, or  guardians  a  party  to  the  suit  shall  not  testify 
against  the  other  as  to  any  transaction  with  or  statement  by 
the  testator,  the  intestate,  or  the  ward,  unless  called  to  do  so  by 
the  adverse  party  or  by  the  court;  the  exception  is  limited  to 
suits  by  or  against  executors,  administrators,  or  guardians.  This 
is  not  such  an  action.  Potter  v.  Third  Xat.  Bank,  102  U.  S. 
163,  26  L.  ed.  Ill;  King  v.  Worthington,  104  U.  S.  44,  26  L. 
ed.  652;  Monongahela  Xai.  Bank  v.  Jacobus,  109  U.  S.  275, 
27  L.  ed.  935,  3  Sup.  Ct  Kep.  219. 

Ermelindo  Salazar  is  but  a  nominal  party  to  this  action. 
The  deceased,  the  agent  Roubert,  was  but  an  agent  of  the  de- 
fendant. 

It  is  ui^d  that  death  having  sealed  the  lips  of  one  party 
to  the  transaction,  the  lips  of  the  other  should  not  be  opened. 
Reasons  pro  and  con  exist  for  such  an  exception  or  rule,  but 
the  United  States  statute  does  not  make  it,  only  in  the  case  above 
stated. 

The  master  was,  therefore,  correct  in  considering  this  testi- 
mony.    He  has  filed  two  rei)orts,  the  last  one  giving  some  ad- 
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ditional  credits.  lie  rejwrts  that  if  interest  is  only  to  be  coiintr 
ed  upon  the  balance  due  to  April  12th,  1897,  there  is  but  $443.26 
due  the  defendant  upon  his  mortgage;  and  this  appears  to  be 
tlie  opinion  of  the  master.  It  is  based  upon  the  testimony  of 
the  complainant's  agent  that  there  was  then  an  offer  by  letter 
to  defendant  to  pay  the  balance,  and  a  response  by  letter;  but 
neither  is  offered  in  evidence.  The  testimony  was  incompetent, 
and  in  any  event  there  was  no  tender  of  any  balance  due. 

The  defendant  is,  therefore,  entitled  to  interest  upon  the 
amount  due  him  to  the  present  time.  The  report  of  the  master 
is  to  this  extent  corrected.  The  debt  was  to  bear  9  per  cent, 
this  interest  to  be  due  semiannually.  It  is  considered  equitable 
to  the  parties  to  estimate  it  at  this  rate,  although  the  interest 
from  the  time  it  matured  would  only  bear  6  per  cent. 

Upon  this  basis  the  defendant  is  entitled  to  1,249,  54  pesos, 
or  $749.72 ;  and  it  is  adjudged  that  upon  payment  of  this  sum, 
on  or  before  May  1st,  1904,  to  him  or  his  attorney  of  record,  or, 
in  the  event  of  their  refusal  to  receive  it.  to  the  clerk  of  this 
court  to  be  deposited  in  its  registry,  the  complainant  Leonora 
Fajardo  de  Salazar  will  be  entitled  to  a  further  judgment  can- 
celing said  mortgage  as  of  this  date,  wuth  direction  to  the  proper 
registrar  to  enter  the  same  or  a  reconveyance  of  the  mortgage 
property  to  her  by  the  defendant,  or  the  execution  of  such  writ- 
ings as  may  be  necessary  for  the  cancelation  of  said  mortgage 
in  the  proper  registry. 

The  injunction  heretofore  granted  herein  is  made  perpetual; 
and,  in  view  of  the  fact  that  the  complainant  is  yet  indebted  up- 
on the  mortgage,  and  also  that  the  defendant  contested  proper 
credits,  it  is  further  adjudged  in  lieu  of  all  previous  orders 
relative  thereto,  that  each  party  pay  his  own  costs  herein ;  and 
the  cause  is  continued  for  any  further  proper  order. 
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FEANCISCO  OLIVIERI 

V. 

SA:N^T0S  TOMEL 


LlABILTTT   OF   AOENT   TO   PRINCIPAL   FOB   InTEBEST — ^DEMAND   BEFORE   SuiT. 

1.  It  should  be  presumed  an  agent  to  collect  a  debt  collected  the  interest 

due  on  it.    This  was  his  duty. 

2.  It  is  a  general  rule  that  a  principal  must  demand  of  his  agent  money 

collected  by  him  in  the  course  of  his  agency  before  he  can  sue  for  it. 
There  are,  however,  limitations  upon  this  rule.  If  he  be  merely  a  col- 
lecting agent,  and  fails  to  render  an  account  of  it  or  to  report  it 
within  a  reasonable  time,  such  demand  is  not  necessary. 

December  3,  1903. 


Mr.  N.  B.  K:  Pettingill  for  plaintiflF. 

Mr,  U.  F.  Hord  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

By  consent  a  jury  has  been  waived  herein,  and  the  law  and 
facts  submitted  to  the  court.  It  is  shown  that  the  defendant 
Santos  Tomei,  v/as,  on  October  7th,  1890,  by  a  power  of  at- 
torney from  Antonio,  Francisco,  and  Rosana  Olivieri,  consti- 
tuted their  agent  to  collect  the  balance  owing  on  a  certain  mort- 
gage credit  of  5,000  pesos  iroxn.  Domingo  Dominico.  The  debt 
was  payable  1,000  pesos  May  31st,  1880,  and  a  like  sum  on 
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each  May  31st  following  until  all  should  be  paid,  or  in  five 
payments.  The  first  one  was  paid  to  Antonio  Olivieri.  The 
defendant  presents  the  general  issue,  and  it  has  been  earnestly 
urged  in  argument  that  it  is  not  shown  he  collected  any  interest^ 
and  that  he  should  not  be  made  liable  for  any. 

The  defendant  acknowledged  in  writing,  on  August  21st, 
1899,  the  receipt  of  the  last  four  paynjents.  This  action  is  for 
the  one-third  portion  thereof  of  the  plaintiff,  Francisco  Olivieri, 
and  the  writing  expressly  says  that  there  was  paid  to  the  de- 
fendant the  interest  due  for  the  delay  in  the  payment  of  the 
second  instalment;  and  it  is  fairly  to  be  presumed  he  collected 
interest  upon  the  payments  from  the  time  they  were  due  until 
such  collection.  It  was  his  duty  to  do  so.  It  is  not  shown  that 
the  plaintiff  had  made  a  demand  of  payment  of  him  before  the 
bringing  of  this  suit ;  and  it  is  therefore  said  he  is  not  liable  for 
interest  after  he  made  the  collection.  The  general  rule  is,  that 
the  principal  must  make  a  demand  of  his  agent  before  he  can 
recover  money  received  by  the  agent  in  the  course  of  his  agency. 
It  has  been  held  by  high  authority,  however,  that  this  rule  does 
not  apply  to  a  mere  collecting  agent,  who  receives  money  for 
his  principal;  but  that  it  is  his  duty  to  pay  it  over  wuthin  a 
reasonable  time ;  and  if  not  so  paid,  the  principal  may  sue  him 
therefor  without  any  previous  demand.  Lillie  v.  Hoyt,  5  Hill, 
395,  40  Am.  Dec.  360. 

In  any  event  there  are  limitations  upon  the  general  rule,  one 
of  which  is,  that  if  the  agent  fails  to  render  an  accoimt,  or  to 
notify  his  principal  of  the  collection  of  money  within  a  reason- 
able time,  a  demand  for  payment  before  suit  is  not  necessary. 
1  Am.  &  Eng.  Enc.  Law,  p.  1092. 

In  this  instance  the  defendant  has  for  a  long  time  and  im- 
properly withheld  the  money  from  his  principal.  There  has 
been  an  unreasonable  delay  in  its  payment.     He  was  a  mere 
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collecting  agent.  It  was  his  duty  to  account  and  pay  over  the 
money  to  his  principal.  So  far  as  is  shown  he  returned  no 
account  whatever  to  him.  He  collected  it  for  the  use  of  his  prin- 
cipal, and  he  not  only  had  a  right  to  receive  it,  but  it  was 
his  agent's  duty  to  pay  it  over  within  a  reasonable  time.  This 
he  failed  to  do,  and  he  is  chargeable  with  interest  from  the 
time  the  payments  became  due.  They  were  due,  respectively,  ilay 
3l8t,  1890,  May  31st,  1891,  ilay  31st,  1892,  and  May  31st, 
1893.  A  reasonable  average  of  time  as  to  them  would  be  Decem- 
ber 1st,  1891 ;  and  until  December  1st,  1903,  w^ould  be  twelve 
years,  for  which  the  defendant  is  liable  for  interest  at  6  per  cent 
per  annum.  The  plaintiff's  one  tliird  of  the  4,000  pesos  is 
1,333  1-3  pesos,  and  the  interest  thereon  amounts  to  960  pesos; 
wiftkiTig  a  total  of  2,293  1-3  pesos,  which,  counted  in  the  present 
currency  at  60  cents  to  the  peso,  makes  $1,376.  And  it  is  ad- 
judged that  the  plaintiff,  Francisco  Olivieri,  recover  of  the  de- 
fendant, Santos  Tomei,  this  sum  with  6  per  cent  interest  there- 
on from  this  date  until  paid,  and  his  costs  herein  expended. 
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W.  S.  H.  LOTHROP,  PlaintiflF, 


V. 


RAFAEL  COLLAZO  ET  AL.,  Defendants. 


Opinion  on  Motion  fob  Appointment  of  Reccivisb  AND^lNJUNcnoir  to 

Stat  Waste. 

1.  Notice  of  application  for  appointmetit  of  receiver. — Where  notice  of  the 

application  for  the  appointment  of  a  receiver  and  for  an  injunction 
was  given  defendants  in  Porto  Rico  July  19th,  1901,  to  be  presented 
to  the  judge  of  this  court  August  2d,  1901,  at  Crescent  Hill,  Kentucky^ 
— Held,  not  sufficient  notice,  considering  all  the  circumstances. 

2.  Recitals  of  hill  and  affidavits  as  to  time  of  waste, — Where  the  averment 

of  the  bill  as  to  wilful  mismanagement  and  waste  is  of  a  general 
character,  and  the  affidavits  presented  in  support  of  it  speak  mainly 
in  general  terms  of  conditions  in  April,  1901,  more  than  three  months 
before  the  application,  it  should  be  denied. 

3.  Power  of  judge  of  this  court  when  out  of  his  district, — It  is  a  "grave 

question"  whether  the  judge  of  this  court,  although  having  the 
power  of  a  judge  of  both  the  circuit  and  district  court  of  the  United 
States,  has  power  to  appoint  a  receiver  or  grant  an  injunction  when 
out  of  his  district^ — and  one  not  necessary  to  be  now  decided. 

August  2,  1901. 


Messrs.  F.  H.  Dexter  and  Frank  Howe,  solicitors  for  com- 
plainant. 

Messrs.  Pettingill  &  Keedy,  solicitors  for  defendants. 

Holt,  Jud^e,  delivered  the  following  opinion: 

It  appears  in  this  case  that  the  defendants  are  in  possession  of 
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the  mortgaged  premises,  and  the  bill,  which  is  ancillary  to  a 
pending  one  for  a  foreclosure,  asks  a  temporary  injunction  to 
stay  waste  and  the  appointment  of  a  receiver.  It  is  presented 
to  me,  and  motion  for  snch  relief  made  on  this  August  2d,  1901, 
but  not  within  my  district,  but  at  Crescent  Hill  in  the  state 
of  Kentucky,  United  States  of  America.  But  for  other  facts 
appearing,  what  the  Supreme  Court  of  the  United  States  has 
in  more  than  one  case,  termed  a  "grave  question,"  and  which, 
so  far  as  I  know,  has  -not  been  decided  by  it,  would  present  it- 
self;  to  wit.  Have  I  jurisdiction  to  grant  such  relief  when  out 
of  my  district  ?  The  exigencies  and  needs  of  business  may  seem 
to  require  it,  and  I  am  aware  it  has  been  done  by  learned  judges ; 
but  yet  it  is  a  "grave  question"  whether  by  law  a  judge  who  has 
even  the  power  of  both  a  circuit  and  district  judge  can 
ex  parte  when  outside  of  his  district, — can,  in  invitum  and  with- 
out consent,  exercise  such  power.  American  Constr.  Co.  v.  Jack- 
sonville, T.  &  K.  W.  R.  Co.  148  U.  S.  372,  37  L.  ed.  486,  13 
Sup.  Ct.  Rep.  758 ;  Re  Tampa  Suburban  R.  Co.  168  U.  S.  583, 
42  L.  ed.  589,  18  Sup.  Ct.  Rep.  177.  It  is  not  necessary,  how- 
ever, in  view  of  what  to  me  seems  right  in  this  matter,  to  de- 
termine this  question.  The  notice  of  this  motion  was  given  in 
Porto  Rico  on  July  19th,  1901,  for  August  2d,  1901 ;  this,  to  say 
the  least,  was  not  a  liberal  time  considering  the  distance.  The 
averment  of  the  bill  is  of  a  general  character;  to  wit,  wilful 
mismanagement  and  insufficient  cultivation  of  the  premises; 
and  the  two  affidavits  offered  in  support  of  this  motion,  and 
which,  so  far  as  appears,  have  not  been  seen  by  the  defendants 
or  their  counsel,  speak  mainly  in  general  terms;  and  the  two 
witnesses  visited  the  premises  in  April,  1901,  and  speak  of  their 
then  condition,  and  even  they  show  the  defendants  had  then  done 
aonie  work  and  set  out  35  cuerdas  of  new  cofiFee.  The  bill  to 

foreclose  was  filed  December    12th,    1900, — more    than    seven 
PcBTo  Rico — ^9. 
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months  before  the  motion  for  the  summary  relief  now  asked 
was  made ;  more  than  three  months  elapsed  from  the  time  when 
the  witnesses  speak  of  the  condition  of  the  premises  before  the 
making  of  it. 

The  undersigned  did  not  leave  Porto  Rico  for  his  vacation 
until  June  25th,  1901,  and  there  was  ample  time  and  opportu- 
nity to  have  made  this  motion  within  the  district,  and  now  at 
this  remote  place. 

The  clerk  can  file  the  bill,  the  notice,  and  the  two  affidavits 
presented,  and  enter  this  order;  and  the  complainant  can  sue 
out  subpoena  if  he  desires;  but  the  relief  sought  by  the  motion 
is  not  now  granted.  But  this  is  not  to  prejudice  the  complain- 
ant's rights  or  affect  any  future  motion  properly  made. 

Given  under  my  hand  this  August  2d,  1901,  at  Crescent  Hill, 
Kentucky,  United  States  of  America. 

Wm.  H.  Holt, 
Judge  United  States  District  Court  Porto  Rico. 
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W.  S.  H.  LOTHROP 

V. 

EAFAEL  COLLAZO  ET  AL. 


In  Equity — Waste — Receivieb. 

1.  Generally  a  court  should  be  reluctant  to  appoint  a  receiver  upon  the 

application  of  a  mortgagee,  and  should  only  do  so  upon  clear  proof 
of  danger  of  loss  of  the  security  in  whole  or  part. 

2.  When  the  value  of  the  security  was  in  excess  of  the  mortgage  debt  at 

the  time  of  its  creation,  the  security  should  not  be  allowed  to  become 
of  doubtful  sufficiency.  The  mortgagor  may  use  it,  but  not  in  such  a 
manner  as  to  destroy  its  value. 
1.  A  mortgagor  is  guilty  of  permissive  waste  by  permitting  the  premises 
to  greatly  deteriorate  in  value  for  the  want  of  proper  attention.  In 
such  a  case  a  mortgagee  is  entitled  to  a  receiver  to  take  charge  of  the 
property. 

October  28,  190L 


Messrs.  F.  H.  Dexter  and  Frank  Howe  for  complainant 

Messrs.  PeUingUl  &.  Keedy  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  bill  is  ancillary  to  one  for  foreclosure.  An  injunction 
to  stay  waste  and  the  appointment  of  a  receiver  to  take  charge 
of  the  mortgaged  property  is  asked.  This  is  upon  the  ground 
that  the  security  is  becoming  insufficient  for  the  debt,  and  that 
the  defendants  are  committing  waste  as  to  the  premises.    There 
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is  no  testimony  showing  that,  in  law,  any  affirmative  waste  has 
been  committed  by  the  defendants.  The  selling  of  the  nsual  prod- 
ucts from  the  place  does  not  constitute  waste ;  but  that  this  has 
been  done  without  the  place  being  improved  by  the  defendants 
may  be  considered. 

When  the  debt  of  the  plaintiff,  which  is  for  $50,000,  with, 
at  present,  nearly  three  years'  accrued  interest  at  10  per  cent, 
was  created,  the  security  was  largely  in  excess  of  it  in  value. 
It  is  right  for  it  to  remain  so,  and  it  should  not  be  allowed  to 
become  of  doubtful  sufficiency.  While  the  mortgagor  may  use 
it,  he  should  not  do  so  in  such  a  way  as  to  destroy  the  value  of 
the  security.  The  evidence  is  conflicting  as  to  the  present  value 
of  the  premises,  the  value  of  which  was  fixed  in  the  mortgage 
by  the  parties  at  $100,000.  The  estimate  of  its  present  value  by 
the  witnesses  varies  from  $25,000  to  $90,000.  There  is  some 
testimony  that  the  premises  have  been  fairly  well  cared  for; 
but  all  of  the  evidence  taken  together  is  satisfactory  that  they 
have  not  been  properly  cultivated,  and  are  rapidly  decreasing 
in  value  for  the  want  of  proper  attention.  In  fact,  the  evidence 
tends  strongly  to  show  that,  from  the  lack  of  proper  cultivation 
and  attention,  they  now  have  the  appearance  of  an  abandoned 
plantation.  Undergrowth  is  choking  out  the  coffee,  and  roads 
and  trails  connected  with  the  premises  have  been  neglected,  so 
that  the  property,  which  should  produce  about  4,000  quintals  of 
coffee  per  year,  is  only  producing  about  300. 

It  is  admitted  that  it  was  greatly  injured  since  the  execution 
of  the  mortgage,  by  the  August,  1899,  hurricane.  This  has 
made  attention  and  proper  cultivation  the  more  necessary  to  it, 
and  its  present  value  is  probably  less  than  one  half  its  value  in 
iSTovember,  1898.  In  short,  the  defendants  have  been  guilty  of 
permissive  waste  by  permitting  the  premises  to  greatly  deteri- 
orate in  value  for  the  want  of  proper  cultivation  and  attention. 
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There  is  testimony  tending  to  show  that  the  premises  have  not 
been  worked  for  over  a  year. 

Generally,  a  court  should  be  reluctant  to  appoint  a  receiver, 
and  should  only  do  so  upon  the  clear  proof  of  tlie  need,  and 
where  it  appears  that  the  mortgagee  is  likely  to  lose  his  security 
in  whole  or  in  part  unless  it  be  done.  Under  all  the  circum- 
stances, it  seems  to  me  equitable  and  fair  to  both  parties  that 
the  injunction  as  asked  for  should  be  granted,  and  that  a  re- 
ceiver should  be  appointed.  An  order  to  this  effect  will  be  pre- 
pared. Plaintiff  must  give  bond  in  a  proper  sum  to  cover  any 
damages  in  case  the  injunction  is  not  finally  sustained,  and  the 
receiver  should  execute  bond  in  proper  sum  to  protect  all  the 
parties  hereto. 
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W.  S.  H.  LOTHROP  ET  AL. 

V. 

RAFAEL  COLLAZO  ET  AL. 


Appeals  from  Ordebs  Appointing  Receiver  and  Obantino  Tempobabt 

Injunction. 

1.  An  appeal  does  not  lie  from  tins  court  from  an  order  appointing  a  re- 

ceiver or  granting  a  temporary  injunction;  such  orders  not  being 
final  decisions  within  the  act  of  April  12th,  1900,  authorizing  appeals 
to  the  Supreme  Court  of  the  United  States. 

2.  Neither  the  act  of  March  3d,  180 1«  creating  circuit  courts  of  appeals, 

and  regulating  appeals  thereto,  nor  the  acts  of  February  18th,  1895, 
and  of  June  6th,  1900,  relating  to  appeals  to  the  circuit  courts  of 
appeals  from  interlocutory  orders,  apply  to  this  court,  from  which 
appeals  can  be  taken  only  to  the  Supreme  Court  of  the  United  States. 

November  29,  1901. 


Messrs.  F.  H.  Dexter  and  Frank  Howe  for  complainants. 

Messrs.  Pettingill  &  Keedy  for  defendants. 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

This  19  a  motion  for  the  allowance  of  an  appeal  from  an 
order  appointing  a  receiver  herein,  and  continuing  in  force  the 
preliminary  restraining  order  previously  granted,  and  which 
may  now  be  regarded  as  a  temporary  injunction.     Objection  is 
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made  to  the  motion.  It  has  been  carefully  considered.  If  an 
appeal  should  be  allowed,  the  court,  in  its  discretion,  would  not 
permit  it,  considering  the  circumstances,  to  operate  as  a  super- 
sedeas, even  by  the  defendants'  giving  bond  (Re  Haberman 
Mfg.  Co.  147  U.  S.  525,  37  L.  ed.  266,  13  Sup.  Ct.  Rep.  527)  ; 
but  in  my  opinion  the  appeal  is  not  authorized  by  law.  The  or- 
der is  not  a  tiiial,  but  an  interlocutory,  oim  .  The  act  of  Congress 
of  April  12th.  1900,  creating  cisnl  government  in  Porto  Rico, 
provides  for  the  granting  of  writs  of  error  and  appeal  from  the 
final  decisions  of  this  court  to  the  Supreme  Court  of  the  United 
States.  The  act  of  IMarch  3d,  1891,  creating  circuit  courts  of 
appeals,  authorizes  an  appeal  from  an  interlocutory  order  or 
decree  granting  an  injunction  in  a  case  where  an  appeal  could 
be  had  from  the  final  decree,  but  this  appeal  is  required  to  be 
to  the  circuit  court  of  appeals.  Formerly  an  appeal  in  such 
a  case  was  not  allowed.  The  language  of  the  act  named  was 
extended  by  the  act  of  February  18th,  1895,  so  that  an  appeal 
would  lie  to  the  circuit  court  of  appeals  from  an  interlocutory 
order  or  decree  granting,  continuing,  refusing,  dissolving,  or 
refusing  to  dissolve  an  injunction.  By  the  act  of  June  6th,  1900, 
the  law  was  further  extended  so  as  to  authorize  an  appeal  from 
an  interlocutory  order  or  decree  appointing  a  receiver,  provided 
an  appeal  would  lie  from  the  final  judgment ;  but  the  appeal  is 
required  to  be  to  the  circuit  court  of  appeals.  Whether  an 
appeal  be  from  an  order  granting  an  injunction  or  appointing 
a  receiver,  it  is  expressly  required  to  be  taken  to  the  circuit 
court  of  appeals. 

Appeals  from  this  court  lie  only  to  the  Supreme  Court  of  the 
United  States,  and  there  seems  to  be  no  legislation  authorizing 
an  appeal  from  an  order  of  this  court  appointing  a  receiver  or 
granting  an  injunction.  This  is  confirmed  by  the  fact  tliat  this 
district  has  never  been  assigned  to  any  circuit  of  the  court  of 


_J 
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appeals.  There  is  reason  for  allowing  an  appeal  from  such 
an  order  whfere  the  speedy  determination  of  it  can  be  had  by 
appeal  to  the  circuit  court  of  apixjals.  The  party  is  required 
to  take  the  appeal  within  thirty  days,  and  precedence  is  given 
the  case  in  the  appellate  court;  but  in  case  of  an  appeal  to  the 
Supreme  Court  of  the  United  States  there  must  necessarily  he 
more  delay,  and,  as  appeals  lie  from  this  court  to  the  latter 
Court  only,  some  reason,  at  least,  appears  for  Congress  not  hav- 
ing extended  the  right  of  appeal  in  the  case  of  a  temporary 
injunction  or  receiver  to  this  court 

The  motion  for  an  appeal  is,  therefore,  overruled. 


FEDERAL  REPORTS.  137 

Lothrop  V.  CoUaxkk 


W.  S.  H.  LOTHROP  ET  AL.,  Complainants, 

V. 

RAFAEL  COLLAZO  ET  AL.,  Defendants. 


In  Equitt — Bill  for  Fobeclosube  or  Mortgage  and  Accounting — Money 
Borrowed  by  Regeiveb. 

1.  Where  the  borrower  of  a  sum  of  money  stipulates  that  the  interest  on 

it  shall  be  paid  annually,  ami  a  mortgage  on  an  estate  is  given  to  se- 
cure both  principal  and  interest,  failure  of  the  debtor  to  pay  the  in- 
terest as  it  becomes  due  will  authorize  a  foreclosure  for  it  and  a  sale 
of  the  property,  notwithstanding  the  principal  has  not  become  due. 
While  there  can,  of  course,  be  but  one  foreclosure  of  a  mortgage,  it 
may  be  had  for  the  interest  due  upon  a  debt. 

2.  Sums  borrowed  by  the  receiver  of  the  property  mortgaged  should  be 

paid,  together  with  the  interest  owing  to  complainants,  by  a  fore- 
closure of  the  mortgage. 

May  31,  1002. 


Mr.  F.  H.  Dexter,  solicitor  for  complainants. 

Messrs.  Pettingill  d'  Keedy,  solicitors  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion : 

On  November  1st,  1898,  the  complainant  Wm.  S.  H.  Lothrop 
loaned  the  defendants,  Rafael  Collazo  and  Antonio  Perez-Giier- 
ra,  composing  the  firm  of  Collazo,  Perez-Gnerra  &  Co.,  the  sum 
of  $50,000,  payable  on  November  1st,  1902.  By  the  terms  of  the 
loan  it  was  to  bear  10  per  cent  interest  from  November  1st, 
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1898,  and  this  interest  was  to  be  due  and  payable  annually  on 
the  1st  day  of  November  of  each  year.  By  its  terms,  therefore, 
^5,000  of  interest  was  due  on  Xovember  1st,  1899 ;  $5,000  X«> 
vember  Ist,  1900;  $5,000  ISovember  1st,  1901;  and  the  other 
instalment  of  interest  will  be  dne  when  the  principal  is  payable. 

These  terms  of  the  loan  were  incorporated  into  a  mortgage  to 
secure  it  on  the  plantation  of  about  1,320  cuerdas,  known  as 
^'La  Carmelita."  The  mortgage  expressly  provides  that  it  is 
to  secure  the  interest  payments  as  well  as  the  principal  of  the 
debt,  and  further  stipulates  for  the  payment  of  $3,000  in  addi- 
tion in  case  of  foreclosure,  for  the  purpose  of  paying  costs  and 
judicial  charges,  to  be  a  charge  on  the  property. 

This  bill  was  filed  on  December  12th,  1900.  It  avers  that 
the  two  interest  payments  which  by  the  terms  of  the  mortgage 
were  due  November  1st,  1899,  and  November  1st,  1900,  are  un- 
paid, and  asks  a  foreclosure  of  the  mortgage.  The  third  interest 
payment  has  since  fallen  due,  to  wit,  on  November  1st,  1901 ; 
and  the  bill  prays  for  an  accounting,  and  that  the  defendants 
may  be  ordered  to  pay  whatever  may  appear  to  be  due,  together 
with  the  costs,  or  that  in  default  thereof  the  premises  be  sold. 
There  is  no  need  of  a  reference  to  find  what  may  be  due,  if  any- 
thing, as  it  is  a  matter  of  short  calculation ;  and  as  an  accounting 
is  asked  and  a  decree  for  whatever  may  be  due,  the  suit  should 
be  regarded  as  embracing  the  third  payment  of  interest,  which 
became  due  on  November  1st,  1901.  While  there  can,  of  course, 
be  but  one  foreclosure  of  a  mortgage,  it  may  be  had  for  the  in- 
terest due  upon  a  debt.  In  this  instance  there  is  a  special  agree- 
jnent  and  provision  in  the  mortgage  that  the  interest  is  to  be  due 
and  payable  at  stated  periods.  There  is  no  claim  that  either 
tho  principal  or  any  of  the  interest  has  been  paid;  but  the 
defense  is  that  the  suit  was  prematurely  brought,  that  the  com- 
plainants had  then  in  fact  no  cause  of  action  either  for  princi- 
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pal  or  interest,  and  that  even  no  interest  was  due  at  that  time. 
This  claim  is  hased  upon  an  agreement  between  the  parties 
made  subsequent  to  the  loan  and  the  giving  of  the  mortgage. 
The  evidence  is  conflicting  as  to  its  terms.  It  is  claimed  by 
the  defendants  that  after  the  hurricane  in  August,  1899,  and 
the  consequent  injury  to  the  estate,  especially  to  the  coffee  crop, 
they  informed  the  complainant  that  they  would  not  be  able  to 
pay  the  interest  due  in  November,  1899,  and  that  a  large  ex- 
penditure by  them  would  be  needed  to  restore  the  estate ;  that  the 
Complainant  then  agreed  with  defendants,  if  they  would  expend 
money  to  restore  the  estate,  he  would  extend  the  payment  of  this 
interest  to  the  Slst  of  December,  1900,  and  the  interest  for  each 
succeeding  year  likewise,  and  until  the  estate  was  made  produc- 
tive and  the  defendants  able  to  pay. 

It  is  shown  that  in  the  execution  of  the  arrangement  between 
the  parties  a  note  for  $5,583.33  was  given  by  the  defendants  to 
the  complainant  on  December  4th,  1899,  due  December  31st, 
1900,  and  that  this  was  for  the  interest  on  the  loan  to  November 
Ist,  1899,  and  interest  upon  this  interest  from  the  last-named 
date.  The  evidence  of  the  defendant  Perez-Guerra  is  that  the 
agreement  was  that  if  this  note  was  paid  when  it  fell  due,  then 
the  interest  due  November  1st,  1900,  was  to  be  extended  a  year. 
In  other  words,  that  they  had  until  this  note  fell  due  before  any 
interest  was  payable ;  and  the  suit  being  brought  before  its  ma- 
turity is  not  maintainable.  In  this  view  he  is  not  sustained  by 
the  ovidoHce  of  his  codefendant,  Collazo.  Upon  the  other  hand,  it 
is  claimed  br  the  complainant  that  the  agreement  was  that  there 
should  never  be  at  any  time  over  one  year's  interest  owing,  and 
that  the  arrangement  was  based  altogether  upon  this  condition. 
The  evidence  for  the  complainant  sustains  this  view,  and  it  is 
confirmed  by  the  evidence  of  the  defendant  Collazo,  who,  in  the 
main^  upon  the  part  of  the  defendants,  made  the  arrangement. 
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Bnt  for  this  confirmatory  evidence  by  the  defendant  Collazo,  the 
court  would  be  in  doubt  of  complainant's  right  to  a  judennent.  It 
is  also  claimed  by  the  defendants  that  on  July  28th,  1900,  one  of 
them  informed  the  complainant  that  they  would  not  be  able  to 
pay  the  note  due  December  31st,  1900,  for  the  1899  interest,  and 
that  the  complainant  then  agreed,  if  they  would  continue  the 
work  of  restoring  the  plantation,  he  would  extend  the  time  to  pay 
said  interest  for  a  long  time,  and  so  that  it  would  be  convenient 
to  defendants  to  pay.  This  is  contradicted  by  the  complainant, 
and  its  terms  are  too  indefinite  for  judicial  consideration.     It 
is  shown  that  there  was  an  effort  by  the  defendants,  after  the 
second  year's  interest  became  due  and    before    this    suit    was 
brought,  to  get  an  extension  of  payment  of  interest     There 
was  no  need  of  this  if,  in  truth,  a  contract  of  extension  had 
already  been  made  of  the  character  claimed  by  them.     When 
November  1st,  1900,  came,  the  only  reason  defendants  appear 
to  have  given  for  the  nonpayment  of  interest  then  due  was  the 
small  coffee  crop,  and  that  they  had  no  money ;  and  in  their  ef- 
forts to  get  an  extension  of  payment  of  interest  after  the  time 
when  it  was  claimed  an  extension  was  agreed  upon,  no  men- 
tion appears  to  have  been  made  of  it.  The  arrangement  which 
was  made  seems  to  have  been  upon  condition  that  there  should  be 
at  no  time  more  than  one  year's  interest  unpaid;  and,  as  the 
agreement  was  not  carried  out  by  the  defendants,  it  should  be 
disregarded,  and  this  seems  equitable  to  all  parties.     The  note 
for  $5,583.33  of  December  4th,  1899,  due  December  31st,  1900, 
is  adjudged  to  be  canceled. 

It  is  shown  that  although  the  loan  and  mortgage  were  made 
in  the  name  of  the  complainant  only,  that  yet  DeFord  &  Com- 
pany were  the  real  parties  in  interest  and  the  real  owners  of 
the  debt,  the  complainant  being  one  of  the  firm.  They  have, 
however,  been  joined  as  complainants. 
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It  is,  therefore,  adjudged  that  the  complainants  are  entitled 
to  recover  of  the  defendants  $5,000  with  interest  at  6  per  cent 
from  Xovember  1st,  1899 ;  also  $6,000  with  like  interest  from 
>Joveraber  Ist,  1900 ;  and  the  further  sum  of  $5,000  with  like 
interest  from  Xovember  1st,  1901,  and  their  costs  herein  ex- 
pended. The  property  mortgaged  has  heretofore,  by  an  order 
of  this  court  in  an  ancillary  bill,  been  put  into  the  hands  of  its 
receiver,  and  under  an  order  of  this  court  he  has  borrowed  cer- 
tain moneys,  $3,000  of  which,  with  interest,  yet  remain  unpaid. 
And  to  pay  the  sums  above  adjudged  to  the  complainants  and 
the  money  yet  owing  that  has  been  borrowed  by  the  receiver, 
there  should  be  a  foreclosure  of  the  mortgage  sued  upon;  but 
the  defendants  are  given  until  August  1st,  1902,  to  pay  the 
same.  And  in  the  event  it  ih  not  done,  the  property  mortgaged 
will  be  sold,  and  a  decree  is  ordered  to  be  entered  to  this  effect. 
In  the  event  of  a  foreclosure  sale,  as  the  mortgage  provides  the 
complainants  shall  be  allowed  not  over  $3,000  for  expenses  and 
costs,  the  court  reserves  the  right  to  order  such  costs  paid,  includ- 
ing a  reasonable  fee  to  the  solicitor  for  the  complainants. 

The  report  of  the  receiver  is  not  now  acted  upon.  There  ap- 
pears to  be  a  small  amount  of  money  in  his  hands,  and  the  court 
reserves  the  right  to  adjudge  it  as  may  be  equitable. 


142  PORTO  MOO 

Borrero  v.  Oompania  Anonyma  de  la  Luz  Electric 


TERESA  BORRERO 

r. 

COMPANIA  ANONYMA  DE  LA  LUZ  ELECTRICA  DE 

PONCE. 


Opnnoiv  ON  Dbmubber  to  Plea  to  the  Jubisdiction. 

A  corporation  organized  in  a  dependency  or  province  of  Spain  by  Spaniab 
authority  is  a  creature  of  the  Spanish  government.  A  corporation 
ha8  the  citizenship  of  the  sovereignty  that  creates  it,  and  its  incor^ 
porators  are  presumed  to  be  citizens  of  the  state  creating  it. 

May  21,  1902. 


Mr.  C.  M.  Boerman,  attorney  for  plaintiff. 
Messrs.  Keedy  &  Belaval  for  defendant. 
Holt,  Judge,  delivered  the  following  opinion : 

The  declaration  avers  that  the  defendant  is  a  corporation 
organized  under  the  laws  of  Spain,  doing  business  through  an 
office  in  Porto  Rico. 

The  defendant  by  plea  and  amended  plea  denies  it  is  now,  or 
was  when  this  sait  was  brought,  a  citizen  or  inhabitant  of  Spain^ 
and  avers  that  it  then  was  and  is  now  a  society,  or  corporation, 
organized  under  the  law  applicable  to  Porto  Rico,  and  that  it 
has  always  been  a  citizen  of  Porto  Rico.  Objection  is  made 
to  the  pleas  by  motion  to  strike  and  demurrer.    The  pleas  aver 
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not  only  what  is  above  stated,  but  also  that  the  defendant  was 
created  and  organized  in  1896,  when  Porto  Rico  belonged  to 
Spain,  and  the  averments  show  that  it  was  under  and  by  virtue 
of  Spanish  authority. 

It  is  elementary  that  a  corporation  is  the  creature  of  the  sov- 
ereignty  that  creates  it  It  derives  all  its  powers  from  that  sov- 
.  ereignty,  and  does  business  in  any  other  sovereignty  only  by  the 
comity  derived  from  international  law.  It  is  to  be  regarded  as 
a  citizen  of  the  sovereignty  which  creates  it.  That  the  defend- 
ant was  organized  in  a  province  or  dependency  of  Spain,  or  by 
officers  of  that  province,  renders  it  none  the  less  the  creature  of 
Spanish  sovereignty.  Its  powers  came  from  the  Spanish  gov- 
ernment, and  a  corporation  can  have  no  other  citizenship  than 
that  of  the  state  that  creates  it.  Its  corporators  are  presumed 
to  be  citizens  of  that  state. 

The  motion  to  strike  must  prevail  and  the  demurrer  is  sus- 
tained. 
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TERESA  BORRERO 

V. 

COMPANIA  ANONYMA  DE  LA  LUZ  ELECTRICA  DE 

PONCE. 


Opinion  on  Demurrer  to  the  DECLARATioif. 

By  the  common  law  no  civil  action  lies  for  an  injury  through  negligence 
resulting  in  death.  But  by  the  civil  law  in  force  in  Porto  Rico,  aa 
construed  by  the  supreme  court  of  Spain,  which  was  the  supreme  tri- 
bunal as  to  the  construction  of  law  applicable  to  Spanish  possessions, 
it  does  lie. 

January  14,  1003. 


Mr.  C.  M.  Boerman  for  plaintiff. 

Messrs.  Keedy  &  Belaval  for  defendant 

Holt,  Judge,  delivered  the  following  opinion : 

This  is  an  action  by  the  plaintiif,  Teresa  Borrero,  who  is  a 
widow,  for  damages  for  the  death  of  her  son,  who  was  not  in  the 
employ  of  the  defendant  company,  through  its  alleged  negli- 


Deathr-<i€ti(m  for.  As  to  common-law  right  of  action  of  parent  for 
loss  of  8er\ice  of  child  killed,  see  editorial  note  to  Gulf,  C.  &  S.  F.  R.  Co. 
▼.  Beall,  41  L.  R.  A.  807 :  as  to  the  number  of  distinct  causes  of  action  aris- 
ing from  injuries  resulting  in  death,  see  editorial  note  to  T^uisvillo  &  N. 
R.  Co.  v.  McElwain,  34  L.  R.  A.  788;  as  to  liability  of  railroad  receiver 
for  negligence  re.sulting  in  death,  see  editorial  note  to  Turner  v.  Cross, 
15  I..  U.  A.  202. 
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genoe.  It  is  averred  that  the  defendant  was  in  control  of  the 
electric  wires  in  the  streets  of  Ponce,  used  for  lighting  the  city ; 
that  it  negligently  permitted  a  wire  to  hang  loose,  the  end  of  it 
nearly  touching  the  sidewalk,  and  that  her  son,  coming  in  contact 
with  it,  was  killed  almost  instantly.  The  case  is  submitted  up- 
on a  general  demurrer  to  the  declaration.  The  question  is  pre- 
sented whether,  under  the  existing  law  in  Porto  Rico,  an  action 
can  be  maintained  for  the  death  of  a  person  through  negligence. 
The  declaration  does  not  aver  the  age  of  the  deceased ;  but  un- 
der the  law  of  Porto  Rico  children  are  bound  to  support  the  par- 
ent without  regard  to  their  age. 

By  the  common  law,  no  civil  action  lies  for  an  injury  which 
results  in  death.  Actio  personalis  moritur  cum  persona.  What- 
ever dispute  may  have  once  existed  over  it,  this  is  to  be  regarded 
as  the  rule  definitely  settled  by  the  Supreme  Court  of  the  United 
States.  Mobile  L.  Ins.  Co.  v.  Brame,  95  TJ.  S.  756,  24  L.  ed. 
582. 

The  rule  was  again  stated  in  the  case  of  The  Harrisburg 
(The  Harrisburg  v.  Richards)  119  U,  S.  199,  30  L.  ed. 
358,  7  Sup.  Ct.  Rep.  140,  and  in  which  it  was  held  that  no  such 
action  lies  in  a  United  States  court  under  the  general  maritime 
law.  Where  the  common  law  prevails,  and  the  right  to  sue  in 
case  of  death  exists,  it  is  solely  by  virtue  of  statute.  In  Eng- 
land the  act  of  Parliament  of  1846,  commonly  known  as  "Lord 
Campbell's  act,"  first  gave  the  right;  and  it  has  served  as  a 
model  for  subsequent  legislation  on  this  subject  In  most,  if  not 
all,  of  the  states  of  the  United  States  this  right  has  been  given  by 
statute.  The  act,  however,  creating  civil  government  in  Porto 
Rico,  of  April  12th,  1900,  provided  that  the  existing  laws  of 
Porto  Rico  should  continue  in  force  except  as  therein  altered, 
and  as  altered  by  military  orders  in  force  May  1st,  1900,  and 

«o  far  as  they  were  not  inconsistent  with  the  statutory  laws  of 
Poirro  Rico— 10. 
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the  United  States  locally  applicable.  The  question  is,  there- 
fore, to  be  considered  with  a  view  to  the  mixed  system  of  law 
prevailing  here.  The  question  is  res  nova  in  this  court.  The 
civil  law,  so  far  as  it  existed  in  Porto  Rico,  has,  as  above  modi- 
fied, been  continued  in  force. 

Writers  on  international  law,  especially  Grotius,  recognized 
liability  in  case  of  death  by  negligence,  to  make  reparation  to 
those  whom  the  deceased  was  bound  in  duty  to  maintain.  Piif- 
endorf  and  other  writers  upon  natural  law  maintain  the  same; 
and  it  is  said  that  natural  equity  and  the  general  principles  of 
law  favor  such  an  action.  Domat,  in  his  work  on  Civil  Law, 
recognizes  tliis  as  the  true  rule.  The  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  The  Harrisburg,  recites 
that  it  is  said  that  by  the  civil  law  such  an  action  may  be  main- 
tained, but  that  this  is  denied  by  the  supreme  court  of  Louisiana, 
There  is  no  question  but  what  under  the  French  law  it  lies. 
Whatever  the  rule  may  be,  however,  the  law  of  Porto  Rico  as  de- 
rived from  Spain  must  be  decisive  of  the  question  in  this  juris- 
diction.    The  local  legislature  has  not  provided  for  the  case. 

The  Civil  Code  of  Porto  Rico,  article  1902,  provides:  "A 
person  who  by  an  act  or  omission  causes  damage  to  another  when 
there  is  fault  or  negligence  shall  be  obliged  to  repair  the  dam- 
age so  done."  There  is  no  express  provision  as  to  the  right  to 
sue  in  case  of  death.  Under  the  practice  formerly  existing  in 
Porto  Rico,  in  a  proper  case  the  law  provided  for,  not  only  crim- 
inal proceedings,  but  for  indemnification  on  account  of  the  un- 
lawful act  to  those  entitled  to  it,  all  in  the  same  proceeding; 
but  those  entitled  to  the  civil  indemnity  could  decline  to  proceed 
with  the  criminal  action,  and  yet  sue  for  civil  liability.  Article 
16  of  the  Penal  Code  provided  that  one  liable  for  a  misdemeanor 
was  also  liable  civilly.  Both  the  penal  and  civil  liability  could 
be  determined  in  the  same  proceeding;  and  article  123  pro- 
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vided:  "The  action  to  demand  restitution,  reparation,  or  in- 
demnification is  also  transmitted  to  the  heirs  of  the  person  in- 
jured." The  supreme  court  of  Spain  in  the  case  of  Juana 
Alonzo  Celada  against  Manuel  Chacon  and  Candido  Lara,  in 
December,  1894,  held  that  under  the  then  existing  Spanish  law 
the  action  could  be  maintained.  This  court  was  the  supreme  tri- 
bunal as  to  the  construction  of  Spanish  law  and  the  civil  law  so 
far  as  existing  and  applicable  to  Spanish  possessions.  Regard 
should  be  had,  in  my  opinion,  to  its  authority,  and  in  view  of 
this  provision  of  the  law  and  of  this  ruling,  the  demurrer  herein 
is  overruled. 
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JOSfi  PEREZ  Y  FERNANDEZ,  Plaintiff, 

V. 

JOSfi  ANTONIO  FERNANDEZ  Y  PEREZ,  Defendant 


Opinion  on  Motion  to  Vacate  Supebsedeab  and  fob  Execution. 

1.  Writ  of  error — supersedcea. — ^The  service  of  the  writ  of  error  within 

sixty  days  from  the  rendition  of  the  judgment  is  an  indispensable 
requisite  to  its  operation  as  a  supersedeas.  The  court  has  no  discre- 
tion in  the  matter. 

2.  Where  a  writ  of  error  is  not  served  until  eighty-three  days  after  rendi- 

tion of  judgment,  no  motion  to  vacate  supersedeas  is  necessary,  al- 
though bond  be  properly  given;  and  execution  may  issue  as  a  matter 
of  right  to  enforce  the  judgment. 

March  10,  1902. 


Mr.  F,  n.  Dexter,  attorney  for  plaintiff. 

Messrs.  Horion  &  Cornwell,  attorneys  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion : 

The  defendant,  Jose  A.  Fernandez,  asks  the  bond  tendered  by 
him  herein  on  February  24th,  1902,  be  approved,  and  that  his 
writ  of  error  to  the  United  States  Supreme  Court  be  held  to 
operate  as  a  supersedeas,  suspending  the  collection  of  the  judg- 
ment until  the  determination  of  the  appeal.  The  plaintiff 
moves  to  vacate  the  supersedeas  sought  to  be  obtained,  and  for  an 
order  granting  execution  upon  the  judgment 
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If  the  writ  of  error  which  the  defendant  has  sued  out  does 
not  operate  as  a  supersedeas,  then  a  motion  to  vacate  is  unneces- 
sary. 

Section  1007  of  the  Eevised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  714)  provides  that  if  a  defendant  desires 
to  stay  process  upon  a  judgment  he  must  serve  his  writ  of  error 
by  lodging  a  copy  of  it  in  the  clerk's  office  for  the  adverse  party 
and  giving  bond  within  sixty  days  after  the  rendition  of  the 
judgment,  or  afterward  by  permission  of  a  judge  of  the  appellate 
court  He  must  do  these  two  things  within  said  time,  the  only 
qualification  being  that,  having  served  his  writ  of  error  within 
the  time,  he  may  give  the  security  after  the  lapse  of  the  sixty 
days,  provided  a  justice  of  the  appellate  court  gives  leave  to 
do  so. 

The  verdict  was  returned  on  December  12th,  1901.  The 
motion  for  a  new  trial  was  overruled,  and  judgment  entered  up- 
on the  same  day.  The  defendant,  by  an  order,  obtained  time 
until  January  15th,  1902,  to  file  a  bill  of  exceptions.  This  was 
extended  until  February  1st,  1902,  by  an  order  made  in  cham- 
bers on  January  13th,  1902,  by  virtue  of  a  stipulation  of  the 
parties.  At  the  same  time,  upon  the  defendant's  motion,  but 
not  by  consent,  the  amount  of  a  supersedeas  bond  that  he  pro- 
posed to  give,  was  fixed  at  $10,000. 

January  29th,  1902,  a  stipulation  of  the  parties  was  filed, 
agreeing  to  a  further  extension  of  time  to  file  a  bill  of  exceptions, 
to  wit,  until  February  5th,  1902,  and  an  order  to  this  effect  was 
made  in  chambers.  Upon  the  last-named  date  the  bill  was  ap- 
proved and  filed. 

February  11th,  1902,  a  petition  for  a  writ  of  error  was  filed 
and  it  allowed.  An  appeal  bond  in  the  sum  aforesaid  was  then 
presented  by  the  defendant ;  the  plaintiff  filed  written  objections 
to  the  sufficiency  of  the  sureties,  and  time  was  given  until  Feb- 
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ruary  24th,  1902,  to  show  the  sufficiency  of  the  same  or  to  give 
a  new  bond.  Upon  the  day  last  named  the  defendant  present- 
ed a  new  bond,  and  made  the  motion  now  under  consideration. 
No  writ  of  error  was  ever  served  or  lodged  in  the  clerk's  office 
until  March  5th,  1902,  some  eighty-three  days  after  the  judg- 
ment. 

The  court  is  disposed  to  allow  the  writ  to  operate  as  a  super- 
sedeas, but  has  been  unable,  after  a  diligent  examination  of  au- 
thorities, to  see  its  way  to  do  so. 

The  supersedeas  is,  by  a  statutory  provision  and  a  strict  com- 
pliance with  it,  necessary. 

The  service  of  the  writ  of  error  within  sixty  days  from  the 
rendition  of  the  judgment  is  an  indispensable  requisite  to  its 
operation  as  a  supersedeas.  The  court  has  no  discretion  in  the 
matter.  It  is  required  by  the  statute.  It  is  a  compliance  with 
its  provisions  that  makes  the  writ  so  operate.  If  the  necessary 
steps  are  taken,  the  writ  becomes  per  se  a  supersedeas.  The  lat- 
ter is  an  incident  of  it,  if  there  is  a  compliance  with  the  pro- 
visions of  the  statute. 

The  lodging  of  a  copy  of  the  writ  in  the  clerk's  office  within 
ten  days  after  the  judgment  was  required  by  the  judiciary  act  of 
1789,  in  order  that  the  writ  might  operate  as  a  supersedeas. 
Baltimore  &  O.  R.  Co.  v.  Harris,  7  Wall.  574,  19  L.  ed.  100. 

By  the  act  of  1872  the  time  was  extended  to  sixty  days. 
Kitchen  v.  Randolph,  93  U.  S.  86,  23  L.  ed.  810. 

The  proper  justice  can  give  indulgence  as  to  giving  the  secu- 
rity, but  not  as  to  the  service  of  the  w^rit ;  as  to  it  the  party  must 
be  prompt.  The  writ  of  error  removes  the  case  to  the  appellate 
court;  it  is  jurisdictional,  while  the  citation  notifies  the  adverse 
party  that  it  has  been  done.  It  is  a  matter  of  law  whether  the 
writ  operates  as  a  supersedeas,  and  not  a  matter  within  the 
court's  discretion.     It  might,  perhaps,  make  a  nunc  pro  tunc 
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order  as  to  it  that  would  be  effective  if  the  delay  were  owing  to 
action  of  the  court,  or  had  been  for  its  convenience ;  but  this  is 
not  the  case. 

The  court  has  considered  if  by  any  stipulation  or  action  of  the 
parties  there  has  been  any  waiver  that  would  authorize  it  to 
sustain  the  defendant's  motion ;  but  none  appears. 

If  the  writ  is  not  served  nor  the  bond  tendered  within  the  sixty 
days,  a  party  may,  of  course,  still  sue  out  his  writ  of  error  or  ap- 
peal at  any  time  within  the  appeal  limit  of  time  by  giving  bond 
for  the  costs,  but  the  writ  will,  in  such  case,  not  operate  as  a 
supersedeas. 

The  bond  in  this  case  is  approved  as  of  February  24th,  1902 ; 
but  it  cannot  operate  as  a  supersedeas,  and  an  order  to  this  effect 
will  be  entered. 
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Perez  j  Fernandez  v.  Fernandez  y  Pere& 


JOSfi  PEEEZ  Y  FERNANDEZ,  Plaintiff, 

V. 

JOS£  ANTONIO  FERNANDEZ  Y  PEREZ  AND  RAFAEL 
DIAZ  AGUERRIA,  Defendants. 


Opinion  on  Motion  to  Sst  Aside  Judgment  and  Quash  Execution. 

Correction  or  alteration  of  judgment  after  term. — ^After  the  expiration  of 
the.  term  at  which  a  judgment  is  rendered,  the  court  has  no  power 
to  correct  or  alter  the  same,  unless  the  judgment  be  void  for  want 
of  jurisdiction. 

April  2,  1002. 


Mr.  F.  n.  Dexter  J  attorney  for  plaintiff. 

Messrs.  Horton  &  Comwell,  attorneys  for  defendants. 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

This  is  a  motion,  upon  notice  to  the  other  side,  to  set  aside  a 
judgment  upon  a  verdict  rendered  at  the  December  term,  1901, 
of  this  court  at  Mayaguez,  and  to  quash  the  execution  thereon. 
It  is  made  at  chambers,  and  after  the  expiration  of  the  term. 
Each  side  has  been  heard.  No  ground  to  quash  the  execution  is 
presented  save  that  the  judgment  should  be  disregarded  or  set 
aside.  Not  only  has  the  term  expired,  but  a  writ  of  error  has 
been  sued  out,  and  the  case  k  now  bound  up  in  an  appeal.  It  is 
elementary  that  a  court  has,  after  the  expiration  of  the  term. 
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no  power  over  its  judgments.  This  rule  is  so  well  established 
that  numerous  citation  of  authority  is  unnecessary.  A  judg- 
ment of  a  court,  however  conclusive,  is,  during  the  term  at  which 
it  is  rendered,  subject  to  its  order.  After  the  term,  has  ended, 
however,  it  is  beyond  its  control.  If  erroneous,  it  can  be  cor- 
rected only  by  an  appeal.  By  the  common-law  writ  of  error 
coram  vobis,  some  material  matter  that  had  been  overlooked — 
as  the  death  of  a  party  before  trial,  or  infancy  without  the  ap- 
pointment of  a  guardian,  the  coverture  of  a  party,  or  clerical 
error  in  the  process — could  be  brought  before  the  court  This 
is,  however,  now  generally  done  by  motion  supported  by  affidavit. 
But  if  there  be  error  on  the  part  of  the  court  rendering  a  judg- 
ment,— error  in  its  action, — it  cannot  be  reached  by  motion  after 
the  end  of  the  term.  It  is  then  beyond  its  power.  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  ed.  797. 

If  a  judgment  be  void,  as,  for  want  of  jurisdiction ;  or  because 
the  court  has  exceeded  its  power,  as,  for  instance,  if  in  a  suit 
upon  a  note,  the  debtor  has  been  sent  to  the  penitentiary, — 
then  it  may,  subsequent  to  the  term  at  which  it  was  rendered,  af- 
ford relief  upon  motion,  and  hold  it  void.  But  this  judgment  is 
not  void,  and  the  motion  must  be  overruled.  Such  an  order  will 
be  entered. 
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Vincente  &  Co.  v.  San  Juan. 


A.  yiNCEN'TE  &  C0MPA:N'Y,  Complainants, 


V. 


CITY  OF  SAN  JUAN,  etc.,  Defendants. 


Opinion  on  Demubbeb  to  Bill  fob  Injunction. 

1.  The  action  of  the  insular  Treasurer  in  approving  or  disapproving  a 

municipal  ordinance  relating  to  the  financial  affairs  of  the  municipal- 
ity is  not  final.  Kis  acts  are  of  a  ministerial  character,  and  are  not 
beyond  the  control  of  the  courts  in  a  proper  case. 

2.  The  autonomic  Constitution  of  1897  did  not  repeal  the  municipal  law 

limiting  the  levying  of  a  consumption  tax  to  such  articles  as  were 
consumed  in  the  town  lev>'ing  the  tax,  and  limiting  such  tax  to  25 
per  centum  of  the  value  of  the  article. 

3.  A  municipal  ordinance  clearly  unreasonable  and  oppressive  is  void.  One 

levying  a  consumption  tax  on  salt  on  hand  at  its  passage,  and  nearly 
to  its  value,  and  which  to  a  material  extent  is  not  consumed  within 
the  limits  of  the  municipality,  is  void.  Any  interested  party  may 
enjoin  a  void  ordinance. 

December  28,  190a 


Mr.  F.  n.  Dexter,  solicitor  for  complainants. 

Messrs.  Pettin^ill  &  Keedy,  solicitors  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  to  enjoin  the  defendants  from  enforcing  an 
ordinance  of  the  city  of  San  Juan,  levying  a  consumption  tax 
upon  foreign  salt  imported  by  the  complainants  before  its  pass- 
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age.  It  was  imported  in  May,  June,  and  July,  1900,  the  custom 
duties  paid,  and  the  ordinance  was  not  enacted  until  August 
20th,  1900.  The  tax  levied  is  60  cents  upon  each  46  kilograms, 
or  about  100  pounds.  This  was  about  three  fourths  of  its  value. 
The  ordinance  by  its  terms  applied  to  stock  then  on  hand.  The 
evidence  shows  that  of  the  about  8,311  quintals  imported  by 
the  complainants,  and  upon  which  there  was  then  no  tax,  5,600 
quintals  were  sold  by  them  to  parties  outside,  and  consumed  out- 
side the  city.  The  parties  have  been  fully  heard,  both  orally 
and  by  brief.  The  discussion  has  taken  a  wide  range.  Many 
difficult  questions  have  been  presented  and  ably  argued  by  coun- 
sel. ]Much  labor  has  been  given  to  their  examination  by  the 
court.  They  involved  the  consideration  of  many  provisions  of 
the  various  Spanish  laws  existing  in  this  island,  of  various  mili- 
tary orders  yet  in  force  under  the  act  of  Congress  of  April  12th, 
1900,  and,  in  fact,  of  the  mixed  system  of  law  yet  in  force  here, 
so  far  as  it  relates  to  the  questions  presented. 

The  complainants  move  for  a  temporary  injunction,  and  the 
defendants  demur  to  the  bill.  The  jurisdiction  of  this  court  is 
conceded ;  and  if,  as  the  complainants  contend,  the  ordinance  is 
void,  equity  may,  at  the  instance  of  anyone  injuriously  affected, 
enjoin  its  enforcement.  This,  of  course,  involves  its  validity, 
which  is  assailed  on  various  grounds,  most  of  which,  owing  to 
the  court's  conclusion  as  to  one  of  them,  would  not  now  be  men- 
tioned but  for  the  earnestness,  pro  and  con,  with  which  they 
have  been  discussed.  It  is  said  the  body  formerly  existing  here, 
known  as  the  "Diputacion  Provincial,"  and  which  was  abolished 
by  military  order  17  of  Xovember  28th,  1898,  had  the  power  to 
disapprove  the  city  ordinances,  and  that  their  duties  were,  by 
military  order,  devolved  upon  the  insular  Treasurer.  This  is 
denied.  The  action  of  the  coimcil  was  in  some  respects  former- 
ly subject  to  revision  by  the  diputacion.    The  latter  had  power 
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to  revise  assessments, — the  registration  of  residents, —  and  regu- 
late the  budget  in  so  far  as  to  have  the  municipal  resources  equal 
the  expenses.  It  is  by  no  means  certain  that  it  had  the  power 
now  claimed ;  but  if  so,  it  was  not  transferred  to  the  Treasurer 
by  the  order  above  named.  He  was,  by  it,  given  charge  of  the 
assets  and  liabilities  of  the  diputacion,  the  collection  of  its 
debts,  and  the  liquidation  of  its  assets.  It  is  true,  military  or^ 
der  102,  in  assigning  to  the  civil  officers  the  duties  then  per- 
formed  by  the  military  government,  provided  that  the  "financial 
affairs  of  municipalities  .  .  .  are  assigned  to  the  Treasury 
Department;"  and  that  subsequent  orders  speak  as  if  all  the  du* 
ties  of  the  deputation  had  been  conferred  upon  the  Treasurer; 
and  the  council  in  this  case  granted  the  appeal  to  him,  upon 
which  he  held  the  ordinance  void.  But  conceding  the  deputation 
had  the  power  to  annul  an  ordinance,  also  that  by  military  order 
the  Treasurer  took  the  place,  in  all  respects,  of  the  deputation, 
yet  its  action  was  not  by  the  terms,  of  the  municipal  law  exclu- 
sive or  final;  and  it  is  unreasonable  to  suppose  this  as  to  the 
Treasurer,  who  is  a  ministerial,  and  not  a  judicial,  officer.  His 
action  in  the  matter  does  not  in  any  event,  therefore,  render 
the  question  res  judicata,  and  place  the  question  beyond  the  con- 
trol of  the  courts.  , 

It  is  said  the  ordinance  in  question  is  void  because  in  violation 
of  military  orders  yet  in  force.  This  is  denied.  Also  because 
it  is  contrary  to  the  municipal  law  that  went  into  force  in  1896, 
and  by  which  a  consumption  tax  was  confined  to  what  was  con- 
sumed in  a  town,  and  could  not  exceed  25  per  cent  of  its  value. 

Upon  the  other  side  it  is  contended  that  the  C'^nstitution 
granted  by  Spain  on  November  25th,  1897,  gave  autonomy  to 
the  municipal  governments,  provided  that  they  should  frame 
their  own  laws  as  to  their  finances,  and  raise  revenue  to  meet 
their  expenses  without  limitation,  save  the  means  adopted  should 
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"be  compatible  with  the  general  system  of  taxation  of  the  island. 
In  reply  it  is  said  this  was  a  political  document  or  colonial  Con- 
■stitution,  and  therefore  ceased  to  have  force  when  the  United 
States  acquired  the  island. 

It  is  well  settled  that  by  international  law  the  municipal  laws 
of  a  country,  upon  a  change  of  sovereignty, — to  wit,  those  re- 
lating to  private  rights, — ^remain  in  force  unless  changed  by  the 
new  sovereignty.  The  change  of  government  annuls  laws 
merely  political, — dissolves  the  people's  relation  with  their 
:former  sovereignty,  and  attaches  them  to  the  new;  but  private 
rights  are  not  aflFected. 

The  first  general  order  of  the  American  Army  issued  in  this 
island,  dated  October  18th,  1898,  conformed  to  this  rule.  The 
act  of  Congress  of  April  12th,  1900,  known  as  the  Foraker  law, 
■organizing  civil  government  here,  retained  the  laws  of  Porto 
Rico  save  so  far  as  altered  by  military  orders,  and  not  incon- 
sistent with  the  United  States  laws  applicable  here. 

Conceding  that  so  much  of  the  Constitution  of  1897  as  was 
not  political  is  yet  in  force,  yet  the  provisions  relied  upon  as  to 
municipalities  are  of  a  general  character,  and  the  same  article 
provides  that  the  municipal  laws  then  in  force  and  not  in  conflict 
therewith  shall  remain  so.  The  conclusion  is  that  the  provisions 
of  the  municipal  law  referred  to  are  yet  in  force. 

By  military  general  order  39  of  December  30th,  1898,  bread 
and  meat  were  exempted  from  municipal  taxation ;  a  license  tax 
authorized  upon  liquors  and  tobacco  of  all  forms,  and  if  this 
failed  to  supply  a  deficiency  in  a  municipal  "budget,"  the  mu- 
nicipal council  could  adopt  such  means  as  might  be  advisable  and 
according  to  law  to  do  so.  By  a  supplement  to  this  order,  dated 
January  5th,  1899,  the  consumption  tax  on  flour  was  abolished; 
and  it  further  provided  that  no  consumption  taxes  should  be 
lovicMl  save  upon  liquors,  tobacco,  and  luxuries.    It  is  said,  how- 
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ever^  this  was  revoked  by  general  order  86  of  April  24th,  1900, 
because  it  provided  that  eoni*nmption  taxes  upon  certain  named 
necessaries  of  life  were  thereby  discontinued,  thereby  recogniz- 
ing the  existence  of  consumption  taxes  on  other  articles  than 
those  authorized  in  said  supplemental  order. 

It  must  be  remembered  these  orders,  although  generally  well 
framed,  were  not  always  so  with  legal  precision  or  from  legal 
training.  Order  86  may  have  been  merely  by  way  of  emphasif* 
to  the  then  existing  order  as  to  the  particular  articles  named  in 
it.  It  could  only  be  regarded  as  a  repeal  by  implication.  Ap- 
plying the  legal  rule,  such  repeals  are  not  favored,  and  should 
not  be  inferred  in  this  instance. 

The  conclusion  is  that  both  by  the  municipal  law  and  the 
military  orders  this  ordinance  is  invalid.     But,  conceding  this 
conclusion  erroneous,  there  is  another  reason  which,  to  my  mind, 
renders  it  so  beyond  doubt.     It  not  only  taxes  nearly  to  the  value 
of  the  salt,  but  it  applies  to  stock  on  hand,  and  not  merely  to  fu- 
ture purchases.     True,  it  is  a  consumption  tax,  but  it  does  not 
address  itself  to  the  court's  kind  consideration,  because  it  does 
not  seem  equitable  to  tax  the  party,  when  he  bought  without 
supposing  it  would  be  so  taxed.     It  affects  commercial  opera- 
tions undertaken  before  its  adoption.    In  a  sense  it  is  retrospec- 
tive legislation.     True,  such  legislation  is  not  absolutely  forbid- 
den by  law  unless  it  impairs  contract  obligation,  or  is,  in  effect, 
an  ex  post  facto  law,  or  bill  of  attainder ;  but  unless  the  legisla- 
tive intent  is  clearly  otherwise,  it  will  be  given  as  circumscribed 
a  construction  as  is  possible,  and  regarded  as  prospective  only. 
Even  when  clearly  retrospective  it  is  not  regarded  with  favor^ 
and  will  not  be  given  a  retroactive  effect  by  mere  construction. 
But  this  ordinance  goes  much  further  than  being  in  a  sense 
retrospective.     It  provides  for  a  city  consumption  tax  without 
regard  to  where  the  salt  is  consumed.    The  greater  portion  may 
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not  be  consumed  in  San  Juan,  but  where  there  may  be  another 
consumption  tax,  and  the  evidence  in  this  case  shows  the  great- 
er portion  of  the  complainants'  salt  was  sold,  and  consumed 
elsewhere.  It  authorizes  confiscation  of  the  property,  practi- 
cally, which  the  owner  had  when  it  was  enacted ;  and  instead  of 
being  calculated  to  raise  revenue  its  enforcement  would  confis- 
cate and  exclude.  The  mimicipal  authorities  acted  from  praise- 
worthy motives.  The  plain  inference  from  the  record  is  that 
they  intended  to  protect  home  industries,  thereby  increasing 
their  production  for  the  benefit  of  all,  and  rendering  the  island 
self-supporting:  but  in  the  effort  they  clearly  went  beyond  the 
pale  of  the  law. 

The  city  council  has  general  power  to  pass  ordinances  to 
raise  revenue ;  its  power  to  enact  ordinances  for  the  government 
of  the  city  is  implied  from  its  existence,  subject,  of  course,  to 
any  higher  legislative  power ;  but  they  must  be  reasonable,  and 
not  oppressive, — not  counter  to  that  spirit  of  justice  which  en- 
ters into  the  framework  of  representative  government 

This  is  elementary.  The  decisions  are  all  one  way,  and  it  is 
needless  to  cite  many ;  showing  that  when  clearly  unreasonable  a 
court  should  declare  them  void.  Cooley,  Const  Lim.  4th  ed. 
243 ;  17  Am.  &  Eng.  Enc.  Law,  p.  248.  To  enforce  this  one 
against  the  complainants  would  clearly  be  in  violation  of  com- 
mon right  and  justice. 

The  demurrer  is  overruled  and  the  injunction  asked  is  grant- 
ed upon  their  giving  bond  in  the  sum  of  $2,000,  conditioned 
according  to  law ;  and  an  order  will  be  entered  to  this  effect 
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ST.  JOHNS  GAS  COMPANY,  Plaintiff, 

•  V. 

CITY  OF  SAN  JUAN,  Defendant. 


LlABILITT   OP  MUNICIPAUTY  FOR  TOBT, 

1.  A  municipal  corporation  is  liable  for  a  trespass  by  its  officers^  if  they 

acted  under  its  authority,  and.it  was  committed  in  the  exercise  of  a 
corporate  act. 

2.  A  trespass  committed  by  the  employees  or  officers  of  a  municipality, 

if  afterwards  ratified  or  the  benefit  accepted  by  the  corporate  authority, 
becomes  the  act  of  the  municipality,  for  which  it  is  liable. 

3.  If  the  mayor  of  a  city  takes  possession  of  property  forcibly,  and  the 

city  receives  the  benefit  of  such  property  for  any  length  of  time,  it 
must  be  held  to  have  ratified  his  action,  and  to  have  assumed  the 
responsibility  therefor  as  a  corporate  act  of  the  city. 

4.  The  measure  of  damages  in  such  a  case  is  compensation  for  all  injury 

which  resulted  as  a  direct  consequence  from  the  trespass.     It  is  not 

Municipal  corporations — torts.  Various  questions  relating  to  the  lia- 
bility of  municipal  corporations  for  tortious  acts  are  discussed  in  the 
following  editorial  notes,  where  the  authorities  dealing  with  the  particular 
questions  involved  are  fully  presented:  Liability  of  municipal  corporation's 
for  false  imprisonment  and  unlawful  arrest,  note  to  Bartlett  v.  Columbus, 
44  L.  R.  A.  795;  Municipal  liability  for  arrest  and  imprisonment  under 
invalid  ordinance,  note  to  McGraw  v.  Marion,  47  L.  R.  A.  593;  Liability 
for  imprisonment  in  unfit  prison,  note  to  Shields  v.  Durham,  36  L.  R,  A. 
293;  Distinction  between  public  and  private  functions  of  municipal  cor- 
porations in  respect  to  liability  for  negligence,  note  to  Barron  v.  Detroit, 
19  L.  R.  A.  452;  Liability  for  acts  of  policeman,  note  to  Whitefield  v. 
Paris,  15  L.  R.  A.  783;  Liability  for  acts  of  firemen,  note  to  Dodge  v. 
Granger,  15  L.  R.  A.  781;  Liability  for  permitting  animals  in  streets, 
note  to  Cochrane  v.  Frostburg,  27  L.  R.  A.  728;  Liability  for  property  de- 
stroyed by  mob,  note  to  Gianfortone  v.  New  Orleans,  24  L.  R.  A.  592;  Lia- 
bility for  authorizing  dangerous  nuisance  such  as  fireworks,  note  to  Scan- 
Ion  V.  Wedger,  16  L.  R.  A.  395. 
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limited  to  compensation  for  the  use  during  the  time  defendant  was 
actually  in  possession,  but  includes  all  damage  which  may  have  been 
done  to  the  property,  which  was  a  direct  result  of  the  wrongful  entry 
and  wrongful  use. 

If,  after  the  trespass  had  been  committed,  and  after  having  remained 
in  possession  of  the  property  for  a  time,  using  the  same  in  the  manu- 
facture of  gas,  the  city  abandoned  it,  the  agent  of  the  company  being 
present,  the  plaintiff  could  only  recover  for  the  injuries  which  were 
the  direct  consequences  of  the  trespass. 

If  the  trespass  was  committed  wantonly,  exemplary  damages  may  also 
be  awarded. 

October  24,  1902. 


Messrs.  Dexter  &  Hord  for  plaintiff. 

Messrs.  Pettingill  &  Kecdy  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

You  have  listened  carefully  to  the  evidence  and  argument 
in  this  case.  It  now  becomes  my  duty  to  define  to  you  the  law 
governing  it;  and  then  it  becomes  your  duty  to  consider  the 
evidence,  and  find  what  has  been  proven  in  the  case.  You  are 
bound  to  accept  the  law  as  stated  to  you  by  the  court.  Upon  the 
other  hand,  it  is  your  province  to  determine  what  has  been 
proven  in  the  case,  considering  all  the  tef.timony.  I  have  no 
more  right  to  assume  to  determine  for  you  what  has  been  proven 
in  the  case  than  you  have  to  assume  to  determine  the  law. 

The  plaintiff,  a  private  corporation,  sues  the  municipality 
of  San  Juan,  a  public  corporation,  claiming  that  it,  through  its 
officers,  invaded  a  close,  boimded  so  and  so,  upon  which  there  was 
a  gas  plant,  and  took  possession  of  it,  and  also  of  15  miles, 
more  or  less,  of  the  distributing  plant  of  that  gas  plant  laid  in 
Porto  Rico— 11. 
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the  soil  of  San  Juan.  They  allege  that  this  occurred  on  the 
ICth  day  of  September,  1900.  The  plaintiff  says  that,  having 
so  invaded  this  close,  the  defendant  broke  open  the  gates  and 
doors,  and  took  gas,  coke,  lime,  coal,  tools,  etc. ;  and  that  it 
began  to  and  did  operate  the  plant,  and  deprived  plaintiff  of 
the  use  thereof.  The  testimony  is  somewhat  conflicting  as  to 
how  long  the  plaintiff  was  deprived  of  the  use  of  this  plant  by 
this  alleged  trespass.  There  is  no  conflict  in  the  testimony  but 
what  it  was  deprived  of  it  for  some  length  of  time.  The  de- 
fendant, the  municipality  of  San  Juan,  has  put  in  a  plea  of  not 
guilty,  which  is  termed  in  law  the  general  issue.  That  is  the 
same  as  saying  to  you  that  the  trespass  was  not  committed,  or 
that  the  municipality  of  San  Juan  did  not  conmiit  it ;  that  is  the 
issue  made  by  the  pleading.  Of  course,  if  it  did,  the  question 
of  damage  enters  into  the  case.  There  is  no  plea  of  justification 
in  the  case, — no  plea  of  excuse.  There  is  no  claim  and  no  plea 
that  the  city  of  San  Juan  had  the  right  to  do  w'hat  it  did. 
Every  man — and  this  plaintiff  corporation  is  in  law  considered 
as  a  person — every  person  has  the  right  to  tlie  enjoyment  of 
what  belongs  to  him.  If  he  is  deprived  of  it  illegally,  a  wrong 
is  done  for  which  he  may  sue; — he  may  sue  on  account  of  the 
wrongful  act,  and  the  form  of  that  action  is  known  in  law  as 
trespass.  That  is  this  character  of  action.  Its  legal  meaning 
is  a  direct  physical  interference  with  a  person,  or  with  the  prop- 
erty of  that  person.  For  instance,  going  upon  the  land  of  an- 
other is  a  trespass.  It  lies  upon  the  plaintiff  in  this  case  to 
show — as  it  has  done,  and  that  is  not  controverted — that  this 
close  was  its  property.  Even  if  the  close  had  not  been  the  ac- 
tual property  of  the  plaintiff,  but  the  plaintiff  had  been  in  the 
actual  possession  of  it,  it  could  still  maintain  this  action.  Now, 
being  the  owner  of  it,  the  municipality,  by  its  officer  and  au- 
thority, entered  this  close  and  took  possession  of  it    A  munici- 
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pal  corporation  is  liable  for  a  trespass  by  its  officer,  by  its 
authority,  if  the  act  be  a  corporate  act.  A  municipality  has 
no  right  to  take  your  dwelling  house,  for  instance,  for  a  police 
station,  no  more  than  I  or  any  other  man  has  the  right  to  take 
it  by  force  and  without  authority  of  law.  The  difficulty  lies 
in  determining  under  what  circumstances  the  liability  arises 
en  the  part  of  the  corporation;  but  I  say  to  you  if  the  act  be 
done  by  corporate  authority,  or  if  it  be  afterwards  ratified  by 
corporate  authority,  it  then  becomes  the  act  of  the  municipal- 
ity. The  testimony  in  this  case  tends  to  show — and  I  am  not 
going  to  say  to  you  what  T  think  is  the  weight  of  it;  that  h  for 
you  to  determine — the  testimony  tends  to  show  that  this  gas 
plant  was  taken  possession  of  by  the  mayor  of  the  city  of  San 
Juan;  and  there  is  testimony  tending  to  show  that  for  three 
months  afterwards,  or  a  certain  length  of  time,  the  city  received 
the  benefit  of  that  gas  lighting  and  of  those  gas  works.  In 
other  words,  the  city,  by  receiving  the  benefit  of  it,  ratified  the 
act  of  its  mayor.  I  tell  you,  as  a  matter  of  law,  that  if  the 
mayor  of  the  city  took  possession  of  that  property  forcibly,  and 
the  city  received  the  benefit  of  the  gas  made  by  that  property 
afterwards  for  any  length  of  time,  that  then  it  ratified  the  action 
of  the  mayor,  and  it  became  a  corporate  act,  for  which,  if  there 
be  liability,  the  city  is  responsible. 

If  there  be  liability  for  this  trespass,  and  damage  by  reason 
of  it,  you  then  ask.  What  is  the  measure  of  that  damage  ?  It  is 
the  direct  consequences  that  flowed  from  that  act.  The  damage 
which  resulted  directly  from  that  act  to  the  owner  of  the  prop- 
ertv.  The  testimony  tends  to  show  that  the  city  used  and  kept 
this  property  for  a  certain  length  of  time ;  it  tends  to  show  that 
it  was  for  about  three  months,  and  that  the  owner  was  de- 
prived of  the  use  of  the  property  during  that  time.  You  are 
not  limited  to  the  value  of  that  use.     There  is  testimony,  upon 


164  PORTO  RICO 

St.  Johns  Gas  Co.  y.  San  Juan. 

the  one  hand,  tending  to  show  that  it  was  worth  $200  or  $300 
per  month ;  but,  on  the  other  hand,  there  is  testimony  tending  to 
show  that  it  was  worth  $900  per  month, — but  that  is  for  you 
to  determine.  That  is  only  one  element  of  damage, — the  use. 
If,  for  instance,  while  the  city,  being  in  possession  of  the  prop- 
erty, damaged  that  property  in  any  way,  if  the  machinery  of 
the  property  was  worn  to  any  extent, — ^then,  whatever  that 
damage  was,  the  plaintiff  is  entitled  to  recover  for  it.  In  other 
words,  I  repeat  that  the  defendant  is  responsible  for  taking 
possession  of  the  property  in  the  way  I  have  stated,  and  is  re- 
sponsible to  the  owner  for  whatever  direct  injury  flowed  from 
taking  possession  in  that  way.  It  is  claimed  that  the  property 
was  surrendered  by  the  city  to  the  owner  at  a  certain  time. 
You  are  the  judges  of  whether  that  was  the  case,  or  not.  It  is 
claimed — and  there  is  conflicting  evidence  on  that  point — that 
the  city  has  kept  possession  of  the  property  since.  The  testi- 
mony tends  to  show  that  this  property  included  where  the  plain- 
tiff's agent  lived  all  the  time,  also  where  others  lived,  under 
lease  from  the  plaintiff  company ;  and,  guided  by  the  best  light 
the  court  has,  I  tell  you,  if  the  city  surrendered  the  property 
to  him  at  the  end  of  the  three  months,  or,  if  the  trespass  being 
ended  and  the  city  having  abandoned  the  property,  tlie  agent  of 
the  company  was  there,  then  all  the  plaintiff  could  recover 
would  be  the  direct  consequences  of  that  trespass.  If  other  tres- 
passers entered  thereafter  and  injured  the  property  in  any  way, 
then  the  city  would  not  be  responsible  for  it. 

If  you  find  damages  for  the  plaintiff  you  must  find  the  actual 
damages  it  sustained  by  reason  of  this  trespass,  because,  from 
this  testimony,  there  is  no  question  in  my  mind  but  what  there 
was  a  trespass.  If  you  further  believe  that  this  trespass  was 
committed  wantonly, — without  excuse,  without  reason, — if 
there  was  a  purpose  to  go  and  take  this  property  in  a  wanton 
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manner  as  out  of  ill  feeling,  then  the  law  says  you  may  find 
such  exemplary  damages  as  you  think  fit.  You  are  not  con- 
fined, in  a  case  of  that  character,  to  mere  compensatory  dam- 
ages; but  you  may  add  such  exemplary  damages  as  you  may 
see  fit  for  that  wanton  trespass.  If  you  find  for  the  plaintiff, 
your  verdict  would  be,  "We,  the  jury,  find  for  the  plaintiff  in 
damages" — so  much.  If  you  find  for  the  defendant, — though 
the  court  cannot  well  see  how  you  can  escape  finding  something 
for  the  plaintiff  under  this  testimony,  because  unquestionably 
to  my  mind  there  was  a  trespass  committed,  for  which,  at  least, 
nominal  damages  are  recoverable, — I  say,  if  you  find  for  the 
defendant,  your  verdict  would  be:  "We,  the  jury,  find  for  the 
defendant" 

I  repeat  that  the  measure  of  damages  is  what  is  necessary  to 
compensate  the  plaintiff  company  for  the  injury  which  was 
done  by  the  trespass  of  the  city ;  and  that  you  have  the  right,  if 
you  see  fit,  under  the  evidence,  to  add,  as  I  have  already  said, 
exemplary  damages  if  this  trespass  was  a  wanton  and  vindictive 
one.  There  is  testimony  tending  to  show  that  the  mayor,  in  the 
exercise  of  his  judgment,  and  believing  the  city  might  be  left 
in  darkness,  thought  the  only  way  he  could  protect  it  was  to 
take  possession  of  this  gas  works.  On  the  other  hand,  it  is 
claimed  he  could  have  lighted  the  city  in  some  other  way ;  but, 
if  you  believe  from  the  testimony  the  trespass  was  wantonly 
committed, — and  you  understand  what  that  means, — ^you  would 
find  compensatory  damages,  and  can  also  find  exemplary  dam- 
ages.   Retire  and  make  a  verdict. 
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ST.  JOHN'S  GAS  COMPANY,  LIMITED,  Plaintiff, 

V. 

CITY  OF  SAN  JUAN,  Defendant. 


Motion  fob  Bill  of  Pabticuiars. 

1.  In  an  action  of  trespass,  a  bill  of  particulars  will  not  be  required  of 

plaintiff  where  the  declaraticn  shows  the  character  of  the  property 
injured  and  the  manner  and  extent  of  the  injury. 

2.  An  application  for  a  bill  of  particulars  ought  properly  to  be  supported 

by  an  affidavit  showing  its  necessity. 

April  16,  1902. 


Messrs.  Dexter  &  Hord  for  plaintiff. 

Messrs.  Pettingill  &  Keedy  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  of  trespass.  The  damages  are,  of  course, 
unliquidated.  There  is  a  motion  by  the  defendant  to  require 
the  plaintiff  to  file  a  bill  of  particulars.  This  is  allowable  in 
actions  of  tort,  as  well  as  in  contract,  but  is  not  so  often  resorted 
to;  the  general  rule  in  tort  being  that  if  the  pleading  is  not 
sufiiciently  definite,  the  remedy  is  by  demurrer,  or  a  motion  to 
make  more  definite.  The  court  has  a  discretionary  power  in 
the  matter,  to  be  exercised,  of  course,  in  the  interest  of  justice 
and  the  development  of  the  facts.     Properly,  the  application 
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should  be  accompanied  by  an  affidavit  of  the  necessity  of  the 
particulars  sought.  The  ground  for  the  application  is  that  the 
declaration  is  too  general,  and  does  not  state  a  cause  of  action 
with  sufficient  fullness  to  enable  the  defendant  to  prepare  his 
defense.  It  does  not  seem  to  the  court,  however,  that  this  is 
so  in  this  instance.  The  declaration  states  the  manner  in  which 
the  alleged  trespass  was  committed,  avers  the  character  of  the 
property  upon  which  it  was  conunitted,  and  avers  the  respects 
in  which  it  was  destroyed  or  injured  or  taken  away,  and  the 
amount  of  the  injury  to  plaintiff  in  consequence  thereof. 
The  motion  for  a  bill  of  particulars  is  overruledi 
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SAN  JUAN  LIGHT  &  TRANSIT  COMPANY 

V. 

CITY  OF  SAN  JUAN. 


Powers  of  a  Municipal  Council. 

1.  Although  the  action  of  a  municipal  council  may  be  ill  advised,  it  must 

stand  unless  the  presumption  that  a  public  officer  has  done  his  duty 
is  overturned  by  evidence  showing  fraud  or  corruption. 

2.  The  municipal  council  has  the  right  to  fix  the  basis  and  specifications 

for  bidding  on  a  contract  with  the  city. 

3.  The  municipal  council  has  the  right  to  judge  what  measures  afford  the 

greatest  benefit  and  security  to  the  puUic. 

September  20,  1000. 


Messrs.  Pettingill  &  Keedy,  solicitors  for  complainant 

Mr,  F,  H.  Dexter,  solicitor  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  for  an  injunction  against  the  city  of  San 
Juan  to  restrain  it  from  receiving  bids  for  the  electric  lighting 
of  the  city  under  the  specifications  it  has  adopted,  or  entering 
into  any  contract  therefor  with  the  defendant  lighting  com- 
pany, and  that  the  latter  be  also  enjoined  from  bidding  there- 
for under  said  specifications.  Prior  to  August  19th,  1900,  the 
city  council  adopted  a  plan  and  specifications  for  electric  light- 
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ing  of  the  city.  Bids  were  made  by  the  plaintiff  and  defendant 
companies.  .The  council,  acting,  as  is  claimed,  upon  the  idea 
that  the  specifications  had  not  been  properly  published  and  the 
law  not  complied  with,  rejected  the  bids  on  August  28th,  1900 ; 
and  at  a  regular  meeting  it  adopted  new  and  additional  specifi- 
cations, and  provided  that  the  system  of  lighting  to  be  adopted 
should  be  the  direct  current  and  low  tension  one.  It  advertised 
for  bids  accordingly,  to  be  opened  September  12th. 

The  right  to  enjoin  its  further  action  is  based  upon  the  aver- 
ment that  the  council,  or  a  majority  of  it?  members,  and  the 
defendant  company,  conspired  and  combined  for  the  rejection  of 
the  bids,  for  the  fraudulent  purpose  of  so  altering  the  specifi- 
cations that  the  plaintiff  company  could  not  compete  for  the 
contract,  owing  to  the  character  and  condition  of  its  machinery 
and  the  adoption  of  the  low  tension  system.  The  facts  stated 
in  the  bill  to  support  the  averment  of  the  fraudulent  combina- 
tion are  that  the  maximum  to  be  received  as  a  bid  is  that  which 
the  defendant  lighting  company  had  formerly  bid;  that  the 
current  of  electricity  to  which  bids  are  limited  is  that  provided 
by  the  system  of  the  defendant  lighting  company ;  that  the  time 
within  which  that  section  of  the  city  most  densely  populated  is 
to  be  lighted  is  much  shorter  than  that  provided  for  the  other 
two  sections  of  the  city;  and  that  these  discriminations  are  in 
favor  of  the  defendant  company,  because,  owing  to  the  posi- 
tion of  its  plant,  it  can  light  the  first  section  of  the  city  more 
quickly  than  the  plaintiff  company. 

The  bill  further  avors  that  by  specification  84  it  is  provided 
by-bidders  shall,  in  case  of  litigation,  resort  only  to  the  courts 
of  the  island,  and  that  therefore  the  specifications  are  oppres- 
sive and  illegal. 

An  inspection  of  this  specification  shows  that  it  merely  binds 
the  contractor  to  submit  himself  to  the  courts  now  in  existence. 
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and  which  may  he  established  on  the  island.  If  this  can  be 
construed  that  the  contractor  shall  not  resort  to  this  court  if  he 
chooses,  then  it  is  simply  void,  and  it  would  cut  no  figure  as  to 
the  contract.  The  averments  of  the  bill  as  to  a  fraudulent  con- 
spiracy are  not  sufficiently  specific.  If  it  be  doubtful  from  them 
whether  the  action  of  the  council  was  fraudulent  or  not,  it  should 
be  presumed  that  the  public  officials  acted  from  proper  motives 
in  the  discharge  of  their  public  duty ;  and  even  if  it  be  question- 
able from  tlie  averments  whether  their  action  amounted  to 
fraud,  or  merely  favor  to  some  party,  this  .court  should  not  in- 
terfere. Although  their  action  may  be  ill  advised,  it  must 
stand  imless  the  presumption  that  a  public  officer  has  done  his 
duty  is  overturned  by  evidence  showing  fraud  or  corruption. 
The  city  council  has  the  right  to  fix  the  basis  and  specifications 
for  bidding.  While  it  is  called  in  the  local  law  an  administra- 
tive corporation,  yet  it  has  discretion  in  the  government  of  the 
city  in  providing  for  its  material  and  moral  interests,  as  light- 
ing the  city,  etc.  They  have  an  undoubted  right  to  exercise 
this  discretion.    Laws  of  Porto  Rico,  title  3,  chap.  1. 

They  had  the  right  to  determine  what  system  the  city  should 
adopt,  and  to  limit  the  bidders  to  it;  and  by  the  local  law,  in 
cases  of  great  urgency  from  unforeseen  circumstances,  they 
could  have  at  once  adopted  a  system,  and  let  the  work  without 
even  submitting  it  for  bids  or  letting  by  auction.  It  was  with 
them  to  judge  what  was  best  and  most  advantageous  to  the  city, 
and  in  the  exercise  of  this  judgment  free  from  fraud  ot  corrup- 
tion they  are  beyond  judicial  control.  It  is  for  them  to  judge 
what  measures  will  afford  the  greatest  security  to  the  public, 
expose  to  the  least  danger,  who  will  give  the  best  guaranty  of 
execution,  and  to  act  in  these  matters  as  in  their  discretion  may 
seem  best  for  the  city.  It  i?  urged  on  behalf  of  the  defendant 
that  this  court  has  no  jurisdiction  because  this  is  not  a  case 
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between  citizens  of  different  states.  It  is,  however,  averred  by 
the  bill  that  the  plaintiff  is  a  corporation  created  by  the  state  of 
New  York;  that  the  defendant  city  is  a  municipal  corporation 
of  Porto  Rico;  and  that  the  defendant  lighting  company  was 
created  by  the  laws  of  Spain.  It  is  true  that  according  to  the 
general  law  the  jurisdiction  of  this  court  arises  when  the  contest 
is  between  citizens  of  different  states,  or  a  citizen  of  a  state  and. 
a  citizen  of  a  foreign  state;  but  a  corporation  is  a  citizen  in 
law  of  the  sovereignty  that  creates  it. 

The  defendant  lighting  company  was  brought  into  existence 
by  the  laws  of  the  Kingdom  of  Spain;  and,  if  it  be' conceded  that 
it  is  now  a  corporation  of  Porto  Rico  by  reason  of  the  change 
in  sovereignty,  it  is  so  by  reason  of  the  act  of  Congress  of  the 
United  States  of  April  12th,  1900,  which  provides  that  the 
citizens  of  Porto  Rico  shall  constitute  a  separate  body  politic 
under  the  name  of  the  "People  of  Porto  Rico,"  with  power  to 
sue  and  be  sued  as  such.  It  also  creates  a  separate  United  States 
judicial  district,  and  gives  the  court  the  jurisdiction  of  both  a 
district  and  circuit  court  of  the  United  States. 

It  is  also  urged  that  the  complainant  cannot  sue  because  it 
has  failed  to  register  itself  as  a  corporation  according  to  the 
local  law.  This,  however,  does  not  affect  its  right  to  sue  in  this 
court  whatever  might  be  the  effect  of  such  failure  as  a  right  to 
sue  in  the  insular  courts  of  Porto  Rico. 

For  the  reasons  above  given,  however,  the  motion  for  injunc- 
tion must  be  denied.  This  would  be  done  even  if  the  court  w^ere 
in  doubt  as  to  the  complainant's  rights  to  an  injunction,  be- 
cause this  remedy  should  not  be  granted  except  where  the  right 
is  clearly  shown.  It  is,  therefore,  so  ordered.  The  restraining 
order  heretofore  granted  is  no  longer  in  force. 
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ELIZA  KORTRIGHT,  Plaintiff, 

V. 

MARIA  CRUZ  DE  GODINES  ET  AL.,  Defendants. 


Writs  of  Possession — Persons  Not  Parties  or  Privies  to  a  Cuit  Not 

Affected. 

1.  A  court  issuing  a  writ  of  possession  retains  equitable  jurisdiction  over 

it,  and  may  recall  it.  Section  716,  United  States  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  580),  gives  the  power  to  issue  all  writs 
necessary  for  the  exercise  of  the  court's  jurisdiction;  but  such  writs 
must  be  in  accord  with  the  usages  and  principles  of  law. 

2.  Persons  not  parties  or  privies  to  a  suit  cannot  be  affected  in  their  rights 

by  any  order  or  proceeding  in  such  suit. 

November  28,  1902. 


Mr.  F.  H.  Dexter,  attorney  for  plaintiff. 

Mr,  T,  D,  Mott,  Jr.,  attorney  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

In  this  action  of  ejectment  the  declaration  described  the  land 
in  contest,  to  wit,  the  plantation  ^*Pajas."  It  was  tried  before 
a  jury,  with  a  verdict  and  judgment  thereon  for  the  plaintiff, 
at  the  April  term,  1902.  The  judgment  also  described  the 
land  recovered.  A  writ  of  possession  issued  thereon,  and  the 
return  shows  that  the  possession  of  the  land  described  therein 
was  delivered  to  the  plaintiff  on  June  14th,  1002. 
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The  plaintiff  now  asks  an  order  of  survey,  and  files  written 
grounds  in  support  of  the  motion.  They  set  out  that  certain 
adjoining  owners  refuse  to  allow  a  survey  to  establish  her 
boundaries,  and  that  by  reason  thereof  she  cannot  take  pos- 
session of  the  land  to  which  she  is  entitled  under  the  judgment, 
or  place  permanent  boundaries  thereto.  The  purpose  of  the  pur- 
posed order  of  survey  is  to  define  the  boundaries  of  her  lands 
with  reference  to  adjoining  lands.  This  court  has  some  equi- 
table jurisdiction  over  a  writ  of  possession.  For  instance,  it 
may  recall  it.  Section  716,  United  States  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  580),  gives  the  power  to  issue  all 
writs  necessary  for  the  exercise  of  the  court's  jurisdiction,  but 
provides  that  they  must  be  such  as  are  in  accord  with  the  usages 
and  principles  of  law.  In  the  first  place,  the  return  of  the  offi- 
cer shows  that  the  plaintiff  was  put  in  possession  of  the  lands 
she  recovered.  The  record  is  agafnst  her  motion.  But,  it 
is  in  effect  a  motion  for  an  order  to  enter  upon  lands  held  by 
third  parties,  and  make  a  survey,  they  not  being  parties  to  this 
suit.  If  the  surveyor  reported  that  they,  or  any  of  them,  were 
in  possession  of  any  of  the  land,  this  court  could  not  proceed 
to  a  hearing  In  this  action  and  eject  them,  thus  trying  one  eject- 
ment after  another  in  this  action.  This  court  has  no  right  by 
any  order  or  proceeding  in  this  suit  to  disturb  the  possession  of 
one  who  is  not  a  party  to  it 

The  motion  is,  therefore,  overruled. 
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ELIZA  KORTRIGHT  ET  AL. 

V. 

MARIA  CRUZ  DE  GODINES  ET  AL. 


Bill    Quia    Timet — Disclaimes — ^Demurbeb — PLEAomos — Injunction— 
Suit  in  Another  Coubt. 

1.  A  disclaimer  by  a  defendant  to  all  of  the  land  described  in  complain- 

ant's bill  quia  timet  is  sufficient. 

2.  A  general  demurrer  to  a  bill  quia  timet  which  alleges  that  the  defend- 

ant, with  others,  is  asserting  certain  mortgage  claims  prescribed  by 
limitation,  invalid  for  want  of  proper  registration,  and  in  fact  already 
paid,  does  not  lie. 

3.  When  exceptions  to  an  answer  for  impertinence  involve  an  examination 

of  the  mode  of  recording  mortgages  under  the  Spanish  system,  and 
questions  of  fact,  they  can  properly  be  referred  to  a  master  for  re- 
port. 

4.  Where  two  courts  have  concurrent  jurisdiction,  the  one  acquiring  con- 

trol of  the  property  in  contest  holds  it.  It  is  then  in  custodia  legia. 
The  mere  pendency,  however,  of  an  executory  foreclosure  suit  in  one 
court,  custody  of  the  property  not  having  been  acquired,  does  not 
bar  a  suit  in  equity  in  another  court  as  to  the  same  property. 

6.  A  mortgage  proceeding  under  the  local  law  is  merely  a  summary  or 
executive  process,  alTords  no  oyporlunity  for  equitable  relief;  and  there 
can  be  no  complete  decree  us  to  claims  between  the  parties. 

6.  One  court  has  no  power  to  enjoin  another  court;  but  it  can  enjoin  a 
litigant  in  personam  to  prevent  a  defeat  ot  its  action.  Where  a  bill 
is  brought  in  this  court  to  cancel  an  obligation,  and  subsequently  there 
is  a  proceeding  by  the  creditor  in  another  court  to  enforce  it  by  an 
executory  and  summary  proceeding,  this  court  has  power  to  enjoin 
such  litigant  from  further  procedure  in  such  other  court,  in  order  to 
prevent  the  possible  action  of  this  court  from  being  rendered  ineffec- 
tual. 

February  25,  1904. 
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Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  bill  quia  timet,  and  to  remove  cloud  upon  the  title 
of  the  complainants  to  a  tract  of  land  kno\\'n  as  "Pajas,"  con- 
taining some  579  cuerdas.  The  case  is  submitted  upon  various 
questions. 

The  bill  avers  that  the  defendant  Miguel  Arzuaga  owns  ad- 
joining land  upon  the  west  of  that  of  the  complainants,  and  is 
claiming  some  pretended  right  to  a  portion  of  the  latter  by  virtue 
of  some  ^vriting  or  proceeding  unkno^vn  to  the  complainants. 

It  is  asked  that  his  claim  be  declared  void,  and  that  he  be 
enjoined  from  further  asserting  it.  He  has  filed  an  answer  and 
a  disclaimer,  in  which  he  avers  that  he  does  not,  and  never  did^ 
claim  any  right  or  interest  in  the  tract  of  land  in  the  possession 
of  complainants  and  described  in  their  bill,  and  disclaims  all 
right,  title,  and  interest,  legal  or  equitable,  therein.  Excep- 
tions have  been  filed  thereto  upon  the  ground  that  the  disclaimer 
is  evasive  and  insufficient,  and  have  been  set  down  for  hear- 
ing. It  is  claimed  that  the  complainants'  bill  relates  to  a  certain 
tract  of  land  containing  a  certain  number  of  cuerdas,  and  that 
the  disclaimer  relates  only  to  such  portion  thereof  as  may  be 
in  the  possession  of  the  complainants.  The  disclaimer  is 
signed  by  the  defendant  Arzuaga,  but  is  not  verified.  The  ab- 
sence of  this,  however,  is  not  oae  of  the  grounds  of  plaintiffs'  ex- 
ceptions. The  disclaimer  is  to  all'the  land  in  the  possession  of 
the  plaintiffs  described  in  the  bill.  This  appears  to  be  suffi- 
ciently comprehensive.  In  any  event,  in  the  absence  of  a  local 
statute,  a  bill  quia  timet,  or  to  remove  a  cloud  from  title,  only 
lies  when  the  complainant  has  both  the  legal  title  and  the  posses- 
sion; and  the  disclaimer  is  certainly  as  to  all  the  land  in  the 
possession  of  the  complainants.  Their  remedy  as  to  any  land 
not  in  their  possession  is  by  an  action  at  law.     It  is  evident  the 
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defendant  Arzuaga,  after  such  a  disclaimer,  should  not  be  con- 
tinued a  party  to  this  suit.  It  is  also  evident  there  was  no 
cause  for  suit,  or,  at  least,  one  of  this  character,  against  him, 
as  the  disclaimer  avers  if  he  had  been  applied  to  before  suit 
he  would  have  made  such  disclaimer.  The  bill  should,  there- 
fore, be  dismissed  as  against  him;  and  it  is  so  ordered,  with 
judgment  for  his  costs. 

The  cause  is  now  also  submitted  upon  a  demurrer  of  defend- 
ant Maria  Cruz  de  Godines  to  the  bill.  It  is  a  general  demurrer. 
The  bill  avers  that  she  with  other  defendants  is  asserting  cer- 
tain mortgage  claims  against  the  land  described  in  the  bill,  that 
are  prescribed  by  limitation,  that  are  invalid  for  want  of  proper 
registration,  and  have,  in  fact,  been  paid.  The  demurrer  is, 
overruled ;  and  she  is  given  fifteen  days  within  which  to  plead, 
if  so  desired. 

The  answer  of  the  defendant  Rosario  Davila  puts  in  issue 
the  alleged  want  of  proper  registration  of  the  mortgage  claims, 
and  sets  up  certain  matters  of  fact  in  support  thereof;  also 
puts  in  issue  their  prescription  by  limitation  and  their  alleged 
payment;  also  sets  out  the  manner  in  which  the  Sucesion  de 
Doiia  Foster  de  la  Torre  acquired  them,  and  which  sucesion 
is  composed  in  part  of  the  defendants  Rosario  Davila  and  Maria 
Cruz  individually  and  as  executor. 

Various  exceptions  have  been  filed  to  portions  of  this  answer 
as  being  impertinent.  In  other  words,  that  it  is  apparent  such 
portions  of  the  answer  are  not  relevant  and  are  immaterial.  The 
complainants,  Avithin  the  proper  time,  filed  their  motion  that  the 
exceptions  be  referred  to  a  master  or  be  heard  by  the  court,  and 
the  case  now  stands  submitted  upon  such  exceptions. 

Formerly,  at  least,  it  was  the  English  practice  to  leave  such 
a  case  to  a  master.  Under  the  American  chancery  practice  and 
equity  rule  No.  63,  it  is  perhaps  the  more  proper  that  they 
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should  be  heard  by  the  court,  or,  at  least  in  the  first  instance, 
be  set  down  for  hearing  before  the  judge.  The  latter  has,  how- 
ever, already  been  done,  and,  in  my  opinion,  under  these  circum- 
stances it  is  not  an  improper  practice  for  the  court,  if  in  its 
opinion  the  need  exists,  to  call  to  its  aid  its  master  to  examine 
and  report  upon  such  exceptions.  In  this  case  they  involve  an 
examination  of  the  mode  of  recording  mortgages  under  the  sys- 
tem as  it  existed  during  the  Spanish  rule  in  Porto  Rico ;  how 
and  where  it  might  be  done,  as  well  as  other  questions. 

It  is,  therefore,  ordered  that  said  answer  and  the  exceptions 
thereto  be  referred  to  J.  E.  F.  Savage  as  special  master,  who 
will,  after  notice  to  the  solicitors  for  the  complainants  and  the 
solicitors  for  Rosario  Davila,  and  after  hearing  them,  if  desired, 
at  such  time  and  place  as  he  may  fix,  make  report  to  the  court 
within  ten  days  from  now  whether  the  matters  set  forth  in  said 
answer  be  impertinent  in  whole  or  in  part;  and  if  in  part,  will 
designate  such  portions,  and  if  the  exceptions  or  any  of  them 
should  be  sustained. 

The  bill  avers  that  the  defendants  Belen  Torre,  Rosario  Da- 
vila, Arturo  and  Maria  Cruz,  as  heirs  at  law  of  Dona  Foster  de 
la  Torre,  and  the  latter  as  executrix,  and  all  constituting  the 
Sucesion  de  Dona  Foster  de  la  Torre,  are  intending  to  sue  in 
some  court  to  enforce  said  mortgage  claims  against  the  land 
described  in  the  bill.  It  is  asked  that  they  be  enjoined  from 
doing  so.  A  temporary  injunction  to  this  effect  is  now  sought 
upon  notice  filed,  and  which  is  supported  by  affidavit  to  the 
eflfect  that  they  are  about  to  so  sue  in  some  iasular  court.  Courts 
should  be  slow  to  grant  injunctions  in  such  cases,  and  although 
this  question  has  been  heretofore  considered  by  the  court  in 
another  case,  yet  it  has  been  again  carefully  considered.  Un- 
less, however,  an  injunction  will  lie  in  such  event  this  suit  will 

then  be  pending  to  cancel  said  obligations;  another  suit  will 
PoBTo  Rico— 12. 


178  PORTO  RIOO 

Kortright  v.  Cruz  de  Godines. 

be  pending  in  an  insular  court  to  enforce  them.  One  judgment 
may  be  rendered  in  this  court  canceling  them,  and  another  in 
the  other  court  enforcing  them. 

The  statement  of  what  may  arise  is  convincing  that  it  should 
be  avoided.  It  is  a  rule  that  where  two  courts  have  concurrent 
jurisdiction,  the  one  acquiring  control  of  the  property  in  contest 
holds  it  This  rule  is  founded  on  a  necessary  comity.  It  pre- 
vents unseemly  conflicts.  When  dominion  over  the  property  is 
taken  by  a  court,  it  is  in  custodia  legis,  and  such  custody  will 
not  be  interfered  with  by  another  court.  It  is  settled  also  that 
the  mere  pendency  of  a  foreclosure  suit  in  the  state  court,  cus- 
tody of  the  property  not  having  been  acquired,  does  not  bar  a 
like  suit  in  the  United  States  court.  A  mortgage  proceeding 
under  the  local  law  is  hardly  a  suit;  certainly  it  is  not  an  action 
of  the  ordinary  character.  It  has  not  the  incidents  of  a  bill  in 
equity.  It  is  a  summary  or  executive  process  summoning  the 
debtor  to  pay  the  debt  or  present  a  certificate  for  its  cancelation. 
It  is  spoken  of  as  an  executive  trial.  It  may  be  said  to  be 
merely  a  demand  of  payment,  and  affords  no  equitable  juris- 
diction. Claims  pro  and  con  cannot  be  asserted,  and  there  can 
be  no  complete  decree  as  to  claims  between  the  parties. 

In  this  suit,  however,  complete  justice  can  be  done  to  all  the 
parties.  The  claims  of  the  defendants  can  be  asserted  by  cross 
bill;  or  they  can  contest  the  statements  of  the  bill,  and  if  the 
complainants  be  defeated,  then  the  defendants  can  sue  in  any 
court  they  choose  to  enforce  their  claims.  If,  after  the  bring- 
ing of  this  suit  to  cancel  the  obligations,  suit  can  be  brought 
elsewhere  to  enforce  them,  unnecessary  litigation  will  follow, 
and  it  will  tend  to  impair  or  defeat  the  possible  action  of  this 
court  in  a  suit  pending  in  it  prior  to  the  beginning  of  the  pro- 
ceeding in  the  insular  court. 

It  may  be  said  that  this  court  has  no  power  to  enjoin  the  pro- 
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ceedings  in  an  insular  court  by  virtue  of  §  720  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stat.  1901,  p.  581), 
forbidding  a  United  States  court  from  enjoining  proceedings 
in  a  state  court.  A  court  may,  however,  act  by  injunction  in 
personam  upon  the  litigant ;  and  said  §  720  is  to  be  construed  in 
connection  with  §  716  of  the  United.  States  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  580),  which  provides  that  the 
United  States  courts  shall  have  power  to  issue  all  writs  neces- 
sary to  the  proper  exercise  of  their  jurisdiction  and  essential 
to  the  proper  administration  of  justice.  This  authorizes  it  to 
act  upon  a  party  by  injunction  to  prevent  what  will  defeat  its 
possible  action.  Thia^  power  is  necessary  to  the  due  adminis- 
tration of  justice. 

This  question  was  formerly  considered  by  this  court  in  the 
case  of  Salazar  vf  Costa.  There  a  bill  was  brought  to  redeem 
certain  mortgage  property,'  it  being  claimed  that  the  mortgage 
debt  had  been  m'ainly  .piaidj  arid  that  the  complainant  had  offered 
and  was  willing^  tofpayt  the'  balance.  The  creditor  sought  to 
enforce  his  mortgage  iit  tiie  inshlarr  court  by  the  executive  pro- 
ceeding permitted  by 'the  lodal  law.  'This:  court  granted  an  in- 
junction to  prevent  him  from  doing  so;.*  and  the  court  in  its 
opinion  in  that  case  suggested  the  exact  state  of  case  which  u 
now  presented,  to  wit,  a  bill  in  this  court  to  cancel  an  obliga- 
tion, and  subsequently  a  proceeding  by  the  creditor  to  enforce 
the  same  obligation  in  the  insular  or  state  court.  Then,  imless 
this  court,  in  which  the  first  suit  had  been  brought  and  in 
which  the  same  question  had  been  presented,  to  wit,  the  validity 
of  the  obligation,  could  act  by  injunction  upon  the  defendant, 
there  might  be  in  one  court  a  judgment  canceling  the  obligation, 
and  in  the  other,  one  enforcing  it.  This  would  lead  to  imseem- 
ly  conflicts;  and  that  it  can  be  prevented  by  injunction,  operat- 
'      ,' ^  personam,  is  supported  by  the  following  cases:  "-Sharon 
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V.  Terry,  13  Sawy.  387,  1  L.  E.  A.  572,  36  Fed.  337 ;  Lan- 
ning  V.  Osborne,  79  Fed.  657;  Shoemaker  v.  French,  Chase, 
267,  Fed.  Cas.  No.  12,800. 

To  avoid  useless  litigation  and  to  prevent  this  court's  possible 
action  from  being  rendered  ineffectual,  a  temporary  injunction 
should  be  granted;  and  the  order  therefor,  filed  herewith,  will 
be  entered* 
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ADOLFO  SIXTO,  Plaintiff, 

V. 

LAUREANO  SARRIA,  Defendant 


Right  of  Heib  to  Sue. 

1.  In  a  suit  by  an  heir  to  collect  his  share  of  a  debt  due  his  ancestor,  it 

suffices  for  him  to  aver  he  is  such  heir. 

2.  Under  the  local  law  the  heir  iray  collect  a  debt  coming  to  him  by  heir- 

ship' from  his  ancestor. 

November  5,  1902. 


Mr.  N.  B.  K.  Pettingill,  attorney  for  plaintiff. 
Mr.  T.  D.  Mott,  Jr.,  attorney  for  defendant 
Holt,  Judge,  delivered  the  following  opinion: 

It  is  claimed  the  declaration  should  aver  a  judicial  declara- 
tion of  the  plaintiff  as  heir  ah  intestato;  that  thus  only  has  he 
right  of  title.  This  is  the  ground  of  the  demurrer.  The  plain- 
tiff contends  such  declaration  is  not  necessary  to  the  right  of 
the  heir  to  sue ;  but  even  if  so,  it  is  a  matter  of  evidence ;  need 
not  be  averred  in  pleading:  and  it  is  only  necessary  to  aver 
he  is  the  heir. 

It  would  seem  that  by  the  local  procedure  a  judge  may,  in 
his  discretion,  make  a  judicial  designation  of  heirship  ah  in- 
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iestato,  or  leave  the  parties  to  an  ordinary  action.-  Whatever 
this  provision  and  various  others  relative  thereto  may  mean, 
it  is  averred  that  the  plaintiff  is  the  heir  of  the  party  to  whom 
the  debt  was  owing ;  and  as  such  heir,  having  become  entitled  to 
half  of  it,  the  defendant  promised  to  pay  it  ta  him-  Under 
the  local  law  the  heir  has  the  right  to  collect  a  debt  coming  to 
him  by  heirship  from  his  ancestor.  The  averments  of  the  dec- 
laration are  to  be  taken  as  true  upon. demurrer  j  and  it  is  over- 
ruled* 
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MAEIA  DEL  CARMEX  YRIZARRY  DE  SILEN  ET  AL., 

Complainants, 

V. 

JOSE  SABATER  Y  OLIVER  ET  AL.,  Defendants. 


NONBESIDENT   DEFENDANT — SERVICE   BY    PUBLICATION — SEQUESTRATION. 

1.  Service  upon  a  nonresident  defendant  by  publication  in  an  action  not 

to  enforce  a  Hen,  and  prior  to  the  attachment  of  his  property  or  its 
seizure  in  some  way,  is  a  nullity. 

2.  Where  a  nonresident  defendant  whose  place  of  residence  is  unknown  has 

property  within  the  district,  the  court  may  allow  substituted  service 
upon  the  defendant's  attorney  in  fact  residing  within  the  district, 
with  an  order  of  sequestration  of  defendant's  property.  This  will 
give  jurisdiction  in  rem,  if  not  in  personam, 

December  12,  1903. 


Mr.  Herbert  E.  Smith,  solicitor  for  complainants. 
Messrs.  Horton  &  Cornwell,  solicitors  for  defendants. 
Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  to  compel  an  accounting  by  a  guardian  for 
certain  personal  property  and  for  rents.  It  is  purely  to  deter- 
mine his  personal  obligation.  The  bill  also  describes  certain  real 
estate  the  defendant  owns,  and  asks  that  it  be  subjected  to  the 
claim. 

The  alleged  personal  liability  has  no  connection  with  the 
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property  the  defendant  is  alleged  to  own.  The  hill  asks  for  a 
writ  of  subpoena;  and  it  was  issued,  and  returned  non  est  in- 
ventiLS  hy  the  marshal.  Thereupon,  an  affidavit  was  made  by 
one  of  the  complainants  that  personal  service  could  not  be  had, 
and  that  the  defendant,  Jose  Sabater,  was  disposing  of  his 
property  in  Porto  Rico,  whereby  plaintiffs  would  be  greatly  in- 
jured unless  service  could  be  had,  and  asking  it  by  publica- 
tion. 

Upon  filing  of  the  amended  bill  describing  the  property  of 
the  defendant,  and  asking  that  it  be  subjected  to  the  complain- 
ants' claims,  the  court  entered  not  only  an  order  of  publication, 
but  also  for  substituted  service  upon  the  defendant's  agent,  or 
the  one  in  charge  of  his  said  real  estate.  This  order  was  duly 
sen'^ed  by  the  marshal  on  one  William  Falbe,  the  attorney  in 
fact  of  the  defendant. 

The  defendant,  Jose  Sabater,  now,  by  special  appearance, 
moves  to  annul  the  service  made  by  said  order. 

The  court  has  looked  into  the  question  with  some  care,  and 
more  especially  as  the  interest  of  infants  is  involved. 

Service  upon  a  nonresident  defendant  by  publication,  prior 
to  the  attachment  of  his  property  or  its  seizure  in  some  way, 
is  a  nullity.    Webster  v.  Eeid,  11  How.  459,  13  L.  ed.  770. 

The  Revised  Statutes  of  the  United  States  provide  that,  when 
the  defendant  in  an  action  to  enforce  any  legal  or  equitable 
lien  or  claim  against  any  real  or  personal  property  within  the 
district  where  the  suit  is  brought,  is  not  an  inhabitant  of  or 
found  in  the  district,  or  does  not  voluntarily  appear,  he  may 
be  proceeded  against  by  publication.    Rev.  Stat  §  738. 

It  is  contended  this  case  is  not  embraced  by  said  section.  If 
this  be  true,  then  the  plaintiffs  are  remediless,  as  they  say  the 
whereabouts  of  the  defendant  is  unknown,  although  he  may 
justly  owe  them,  and  may  be  the  owner  of  property  situated  in 
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Porto  Eico.  In  such  a  case,  it  seems  to  me  substituted  service 
should  be  allowable,  with  an  order  of  sequestration.  This  will 
certainly  give  jurisdiction  in  rem,  if  not  m  personam,  and  will 
bring  the  property  under  the  control  of  the  court  by  seizure, 
and  therefore  render  the  rents  and  profits  thereof  liable  to  the 
complainants'  claim,  if  it  be  a  just  one.  And  the  court  now 
having  heard  testimony  as  to  the  condition  of  the  property  set 
forth  in  the  complaint,  owned  by  the  defendant,  and  the  agency 
of  said  Falbe,  a  writ  of  sequestration  is  hereby  ordered  to  issue, 
directed  to  the  marshal  of  this  court,  describing  said  property, 
who  will  take  possession  thereof,  make  the  same  profitable  so 
far  as  possible,  collect  and  receive  the  rents  and  profits  thereof ; 
he  to  report  the  same  to  this  court^  and  hold  the  same  subject  to 
its  order. 


Id6  PORTO  RIOO 

United  States  v.  Dia& 


UNITED  STATES 
JUSTIN  DIAZ  AND  NICOLAS  CUMBRA. 


Motion  to  Set  Abide  Verdict — Jubisdiction. 

1.  A  war  ahip  is  a  detached  portion  of  the  sovereignty  to  which  it  belongs* 

Although  not  under  control  of  the  sovereignty  of  a  foreign  port,  it 
cannot  harbor  criminals. 

2.  There  can  be  no  entry  of  a  foreign  war  ship  by  the  local  power  for  the 

purpose  of  arresting  a  criminal  thereon,  witliout  the  permission  of 
its  commander;  yet  it  is  his  duty  to  surrender  to  the  local  authority 
persons  charged  with  ordinary  offenses.  If  he  refuses,  diplomatic  ap> 
peal  to  his  government  is  the  remedy.  This  rule  does  not  apply  to 
foreign  merchant  vessels.  Within  the  three-mile  zone  the  sovereignty 
of  the  shore  may  by  due  process  arrest  one  thereon  charged  with 
crime. 

3.  When  once  the  person  is  turned  over  by  the  commander  of  the  war  ship 

to  the  shore  authorities,  theii  laws  regulate  in  what  tribunal  the  case 
will  be  tried.  The  United  States  court  has  jurisdiction  over  the  har- 
bors of  Porto  Rico. 

April  27,  1903. 


Mr.  N.  B.  K.  'Pettingill,  District  Attorney,  for  the  plaintiff. 

Mr.  V.  Rohbins  for  defendants. 

Holt,  Judgej  delivered  the  following  opinion: 

The  defendants,    Justin  Diaz    and  Nicolas    Ciimbra,  were 
charged,  by  an  information,  with  larceny  upon  a  vessel  in  the 
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harbor  of  San  Juan.  The  United  States  statute  provides  that 
when  one  commits  this  offense  upon  the  high  seas,  or  in  any 
place  under  the  exclusive  jurisdiction  of  the  United  States,  he 
shall  be  punished  by  a  fine  of  not  over  $1,000,  or  by  imprison- 
ment for  not  over  one  year,  or  by  both.  The  defendants,  upon 
trial  before  a  jury,  have  been  found  guilty. 

This  is  a  motion  to  set  aside  the  verdict,  and  dismiss  the 
case.  Three  grounds  are  presented.  The  first  is  that  an  indict- 
ment was  necessary.  The  offense,  under  the  statute,  is,  however, 
but  a  misdemeanor.  The  second  is  that  the  offense  was  not 
shown  to  have  been  committed.  There  was  sufficient  evidence, 
however,  to  submit  this  question  to  the  jury. 

The  third  ground  is  that  this  court  had  no  jurisdiction,  inas- 
much as  the  offense  was  committed  upon  a  German  war  ship, 
the  ^T^anther."  The  last  ground  presents  the  only  real  ques- 
tion raised  by  the  motion.  There  can  be  no  qucvstion  but  what 
this  court  has  jurisdiction  of  offenses  committed  in  the  harbor 
of  San  Juan;  but  it  is  urged  that,  having  been  committed  upon 
a  foreign  war  ship,  this  court  cannot  take  jurisdiction. 

A  public  vessel,  like  a  war  ship,  by  legal  fiction  is  a  detached 
and  floating  portion  of  the  state  to  which  it  belongs.  Although 
it,  therefore,  has  immimity  from  control  by  the  local  sov- 
ereignty, it  cannot  harbor  criminals.  While  for  obvious  rea- 
sons there  can  be  no  invasion  of  a  war  ship  by  the  sovereign, 
power  of  the  shore  to  make  an  arrest  if  objected  to,  yet  it  is 
the  duty  of  the  conmiander  of  a  foreign  vessel  to  surrender  to  the 
territorial  authority  all  persons  charged  with  ordinary  crimes. 
If  he  refuses  to  do  so,  resort  must,  of  course,  be  had  through 
the  proper  channel  by  diplomatic  appeal  to  his  government. 
This  rule  of  immunity  as  to  a  public  vessel  of  another  govern- 
ment does  not  apply,  however,  to  a  foreign  merchant  vessel. 
Within  the  three-mile  zone,  the  sovereignty  of  the  shore  may 
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by  xlue  process  arrest  thereon  a  person  charged  with  crime.  The 
rule  is  that  crimes  are  territorial  as  to  the  place  where  commit- 
ted, and  triable  in  the  courts  of  that  country.  It  may  require 
that  nothing  be  done  by  friendly  foreign  ships  to  interfere  with 
the  peace,  and  due  administration  of  the  law  of  the  shore.  The 
defendants  did  not  belong  tc  the  vessel,  and  they  were  turned 
over  by  its  commander  to  the  American  authorities  of  the  shore. 
This  having  been  done,  that  authority  and  its  law  regulates  in 
what  tribunal  the  case  is  triable. 

For  the  reasons  indicated  the  motion  is  overruled. 
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FELIPE  CASALDUC  ET  AL. 

V. 

TRANSATLANTIC    FIEE    INSURANCE    COMPANY. 


Malicious  Prosecution — Pbobable  Cause — Malice. 

1.  To  maintain  an  action  for  malicious  prosecution  one  must  show  that 
he  has  been  prosecuted  either  civilly  or  criminally;  that  the  prosecu- 
tion has  ended;  that  it  was  without  probable  cause  and  malicious, — 
whereby  he  has  been  damaged. 

"2.  A  malicious  prosecution  is  a  wanton,  wilful  one,  without  probable 
cause. 

3.  Express  malice  need  not  be  shown;   but  malice  is  generally  inferable 

from  want  of  probable  cause. 

4.  Probable  cause  in  law  in  a  civil  action  may  consist  of  such  circum- 

stances known  to  the  party  as  reasonably  lead  to  the  inference  by 
him  that  he  has  the  right  to  do  as  he  is  doing,  even  though  he  In 
fact  has  not  the  right. 

May  Term,  1904. 


Holt,  Judge,  gave  the  following  charge  to  the  jury: 

You  are  entitled  to  the  thanks  of  all  parties  interested  for 
the  careful  consideration  you  have  given  the  hearing  of  this 
case.  I  trust  you  have  brought  to  the  consideration  of  it  that 
honesty,  that  independence,  that  fairness,  that  integrity,  which 
18  the  very  lifeblood  of  the  jury  system. 

It  appears  there  was  a  loss  by  fire  of  property  belonging  to 
one  Antonio  Rodriguez  Garcia,  that  was  insured  by  the  de- 
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fendant  company,  the  Transatlantic  Fire  Insurance  Company. 
It  appears  that  arbitrators  were  selected  to  fix  the  amount  of 
the  loss.     There  is  testimony,  also,  tending  to  show  that  there 
was  a  suit  lx?gun  for  that  loss  in  the  insular  district  court,  and 
which,  by  a  proceeding,  was  transferred  to  this  court     It  also 
appears  that  after  that  there  was  what  is  known  as  an  injunction 
suit  brought  in  this  court  to  enjoin  the  four  plaintiffs  in  these 
suits  from  proceeding  to  enforce  the  award  of  the  arbitrators,  or 
taking  any  steps  in  the  suit  in  the  insular  court  relative  there- 
to.   There  was  what  is  known  as  a  temporary  injimction  grant- 
ed, and  it  was  finally  made  perpetual  by  a  final  judgment  of 
this  court.    It  has  been  read  to  you.    The  defendant,  the  insur- 
ance company,  appeared  before  the  judge  of  this  court,  and^ 
upon  application,  procured  what  is  known  as  a  rule  against 
these  four  plaintiffs,  to  answer  why  they  should  not  be  pun- 
ished for  contempt  in  failing  to  obey  that  injunction,  by  en- 
deavoring by  suit  in  the  insular  court,  to  collect  pay  for  their 
services  as  arbitrators.     They  appeared  to  that  rule.     It  was 
heard  and  discharged;  ended.     These  four  plaintiffs  have  now 
brought  these  four  actions,  which  have  been  consolidated  and 
ar(^  known  in  law  as  actions  for  malicious  prosecution,  claim- 
ing damages  on  the  ground  that  that  proceeding  against  tliem 
was  a  malicious  prosecution.     To  sustain  this  action  or  these 
actions  the  plaintiffs  must  show:    First.     That  they  have  been 
prosecuted  by  the  defendant  company  either  in  a  criminal  or  a 
civil  suit, — in  this  case  it  was  a  civil  suit, — and  that  the  prose- 
cution has  ended.     Second.     That  it  was  instituted  maliciously 
and  without  probable  cause.     Both  must  concur  in  order  that 
they  may  maintain  these  actions.    Third.    They  must  show  that 
they  have  sustained  damages. 

I  repeat  to  you  that  in  order  to  maintain  these  actions  they 
must  show  that  that  proceeding  was  instituted  maliciously  and 
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without  probable  cause.  Malice  may  generally  be  inferred  from 
a  want  of  probable  cause;  that  is,  if  there  exists  no  probable 
cause  for  a  prosecution,  you  may  infer  malice  from  that,  but 
that  is  but  an  inference.  It  may  be  rebutted  by  testimony. 
Probable  cause  in  law  in  a  civil  suit  may  consist  of  such  facts 
and  circumstances  known  to  a  party  as  lead  to  the  inference  by 
him  as  an  honest,  reasonable  man,  that  he  has  the  right  to  do 
as  he  is  doing;  that  is,  that  there  is  an  honest  and  reasonable 
conviction  on  his  part  of  the  right  and  justice  of  the  proceed- 
ing.  If  such  facts  and  circumstances  existed  as  would  create  the 
belief  in  a  reasonable  mind  that  the  plaintiffs  had  done  these 
acts,  although  they  may  not  in  fact  have  violated  the  injunc- 
tion, then  probable  cause  existed.  If  those  facts  and  circum- 
stances did  not  exist,  then  the  probable  cause  did  not  exist;  and 
if  it  did  not  exist,  you  may  from  that  infer  the  existence  of 
malice.  It  is  generally  inferred  from  want  of  probable  cause ; 
but  it  may  be  rebutted  by  the  testimony. 

Therefore,  in  determining  this  case,  you  first  determine,  Wa» 
there  a  probable  cause  for  suing  out  this  rule  by  the  defendant 
company  ?  It  appears  that  it  was  done  by  the  attorneys  of  the 
company.  A  corporation  must  always,  and  can  only,  act  through 
its  agents.  If  you  believe  from  the  testimony  that  such  cir- 
cumstances and  such  facts  existed  as  reasonably  warranted  the 
attorneys  in  believing  that  that  injunction  had  been  violated,  al- 
though it  may  not  in  point  of  fact  have  been  violated,  and  al- 
though the  court  finally  held  that  it  had  not,  and  that  there 
was  an  honest  belief  and  conviction  that  it  had  been  violated, 
then  the  defendant  company  had  the  right  to  sue  out  this  rule, 
and  there  was  probable  cause  to  do  so.  You  must  not  only  be- 
lieve that  it  was  done  without  probable  cause,  but  you  must,  in 
addition,  believe  that  it  was  done  maliciously ;  that  there  was  a 
h?A  purpose  in  connection  with  it ;  that  it  was  done  wantonly ; 
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that  it  was  done  without  regard  to  the  rights  of  these  parties 
against  whom  the  rule  issued;  that  there  was  a  reckless  disre- 
gard of  their  rights  in  the  matter ;  and  that,  acting  in  that  way, 
this  rule  was  sued  out  against  them. 

An  action  for  a  malicious  prosecution  is  one  for  a  wanton 
prosecution  without  probable  cause.  A  want  of  probable  cause 
should  be  quite  palpable.  It  must  be  a  want  of  probable  cause 
that  must  appear  to  a  reasonable  man  as  not  existing.  If  the 
facts  and  the  circumstances  create  in  the  mind  of  a  reasonable 
person  a  belief  that  reason  exists  for  doing  it,  then  that  party 
has  a  right  to  do  it;  and  where  there  is  an  injunction  in  a 
case  a  party  is  not  bound  to  resort  to  any  other  method,  but  he 
has  a  right  to  sue  out  this  rule;  he  is  protected  in  doing  it  if 
he  does  it  in  good  conscience,  in  good  faith,  and  under  circum- 
stances which  warrant  a  belief  that  he  is  doing  right. 

If  you  find  there  was  probable  cause,  as  I  have  defined  it  to 
you,  for  suing  out  this  rule,  then  you  would  find  for  the  de- 
fendant; or  if  you  should  find  that  it  was  not  done  with  malice, 
then  you  should  find  for  the  defendant.  But  if  you  find  that 
there  was  not  probable  cause  for  doing  it,  and  that  it  was  done 
with  malice,  which  you  may  infer  from  lack  of  probable  cause, 
then  you  should  find  for  the  plaintiffs. 

In  an  action  of  this  character  express  malice  need  not  bo 
shown.  It  need  not  be  proven,  as,  for  instance,  where  one  party 
has  threatened  another;  but  if  the  unla^vful  act  be  wantonly 
and  wilfully  done  to  the  injury  of  another,  then  that  in  law 
constitutes  malice ;  and  if  it  is  done  wantonly,  and  with  a  reck- 
less disregard  of  others'  rights,  and  without  any  excuse  or  ground 
for  doing  it,  you  may  find  that  it  has  been  done  maliciously. 

It  is  a  sufiicient  defense  to  this  action  if  the  facts  which  have 
been  shown  to  you  in  evidence  were  sufficient  to  induce  a  reason- 
able probability  that  the  plaintiffs  had  done  the  acts  which  con- 
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stituted  the  charge,  although  they  may  not  in  fact  have  commitr 
ted  those  acts. 

If  you  find  for  the  plaintiffs,  you  will  in  your  verdict  assess 
separately  the  damages  for  each  one  of  them,  not  exceeding, 
however,  $5,000  in  each  case.  And  if  you  should  find  for  the 
plaintiffs,  in  fixing  damages  you  may  take  into  consideration 
the  natural  effect  of  the  proceeding  on  the  plaintiffs'  feelings, 
time  lost,  any  necessary  expenses  that  they  may  have  incurred 
by  reason  of  it,  and  also  any  injury  to  their  reputation. 

If  you  find  for  the  defendant,  your  verdict  would  be,  "We, 
the  jury,  find  for  the  defendant  in  these  four  cases," 
PosTo  Rioo— 13. 
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PETRONA  SORIANO  ET  AL, 

V. 

ESTEBAN  ARRESE. 


New   Trial — Newly   Disgovebed   Evidence — Diligence — Statement   of 
Vendob  Afteb  Conveyance  by  Him. 

1.  Where  newly  discovered  evidence  is  the  ground  for  a  new  trial,  it 

should  be  overruled  if  a  want  of  diligence  to  obtain  it  before  the  trial 
appears. 

2.  The  statement  of  a  vendor  made  subsequent  to  a  conveyance  of  the  prop- 

erty by  him  is  not  admissible  to  slander  the  title  he  professed  to 
convey. 

October  26,  1003. 


Mr.  H.  F.  Hord  for  plaintiffs. 

Mr,  N.  B.  K.  Pettingill  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

This  action  is  to  recover  50  cuerdas  of  land.  One  of  the  de- 
fenses is  adverse  possession.  The  only  cp-ound  for  a  new  trial 
that  requires  consideration  is  newly  discovered  evidence.  This 
consists  in  a  written  declaration,  or  what  is,  perhaps,  a  will  un- 
der the  Iccal  law,  made  by  the  party  through  whom  the  defend- 
ant claims,  and  who  has  since  died,  in  which  it  is  admitted  the 
plaintiffs  have  an  interest  in  the  Irnd.  It  does  not  admit  an  in- 
terest equal  to  what  they  claim,  or  to  what  they  are  entitled  if 
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their  claim  be  correct,  but  a  much  less  one.  This  interest  is  ad- 
mitted by  the  writing  in  a  tract  of  150  cuerdas,  while  this  ac- 
tion relates  to  but  50  acres  of  it 

But  aside  from  the  uncertainty  thus  arising,  the  ground  is 
insufficient  for  two  reasons: 

First.  The  affidavit  in  support  of  the  ground  is  made  by  the 
attorney,  and  not  by  the  client ;  but  even  conceding  this  is  suffi- 
cient, and  although  it  states  generally  that  the  existence  of  the 
written  declaration  could  not  have  been  ascertained  and  it  pro- 
duced at  the  trial  by  reasonable  diligence,  yet  the  writing  was 
written  by  one  party  and  attested  by  five  others;  and  this  was 
done  as  recent  as  October  14th,  1900.  Its  execution  must  have 
been  generally  known  in  the  vicinity,  and  reasonable  inquiry 
as  to  how  this  grantor  claimed  would  have  made  known  the  ex- 
istence of  the  writing.     There  is  a  want  of  proper  diligence. 

Second.  The  ^vriting  is  dated  October  14th,  1900.  The  con- 
veyance to  the  defendant  by  the  party  who  executed  the  writing 
was  prior  to  this,  to  wit,  October  1st,  1897.  It  is  true  it  was  a 
conditional  sale,  the  period  given  for  repurchase  being  tl^ree 
years.  It  had  expired  before  the  execution  of  the  writing  of  Oc- 
tober 14th,  1900.  The  party  purported  to  convey  to  the  de- 
fendant a  good  title  to  the  entire  50  cuerdas.  He  thereby  said 
he  owned  all  of  it.  It  is  now  proposed  to  show  by  his  own 
declaration,  made  afterward,  that  this  was  not  true.  This  is 
not  allowable.  The  declaration  of  a  vendor  made  subsequent 
to  his  conveyance  is  not  competent  to  slander  the  title  he  pro- 
fessed to  convey.  This  is  true  of  a  mortgagor.  Greenl.  Ev.  § 
189 ;  Jones,  Mortg.  §  682. 

The  motion  for  a  new  trial  is  overruled 
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PETRONA  SOPJANO  ET  AL. 

V. 

ESTEBAN  ARRESE. 


Suit  in  Forma  Paupebis. 

1.  An  affidavit  supporting  a  motion  to  be  allowed  to  sue  without  prepay- 

ment of  costs  or  giving  security  therefor,  in  addition  to  stating  that 
plaintiffs  are  unable  to  pay  the  costs,  and  that  they  believe  they  are 
entitled  to  the  relief  asked,  must  set  forth  briefly  the  nature  of  the 
alleged  cause  of  action,  and  also  btate  the  citii^enship  of  the  parties. 

2.  The  United  States   statute  providing  for  suits  in  fwnna  pauperis  in 

terms  limits  the  right  to  citizens  of  the  United  States;  but  in  this 
jurisdiction  it  should  be  construed  to  also  embrace  citizens  of  Porto 
Rico. 

March  31,  1903. 


Mr,  JB.  Ouillermety  for  plaintiffs. 

Messrs.  Dexter  &  Hord  for  defendant 

Holt,  Judge,  delivered  the  following  opinion : 

The  plaintiffs  move  for  an  order  allowing  them  to  prosecute 
this  action  without  being  required  to  prepay  costs  or  give  se- 
curity therefor.  They  have  filed  their  affidavits  stating  that  be- 
cause of  their  poverty  they  are  unable  to  pay  the  costs  of  the 
action  which  they  have  this  day  commenced  by  the  filing  of 
their  declaration,  or  give  security  for  the  fees,  and  that  they 
believe  they  are  entitled  to  the  redress  stated.     The  affidavit 
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fails  to  set  forth  to  any  extent  the  nature  of  the  alleged  cause 
of  action.  Its  character  io,  however,  shown  by  the  declaration ; 
but  it  is  not  verified. 

The  United  States  statute  provides  that  any  citizen  of  the 
United  States  entitled  to  commence  any  action  in  any  United 
States  court  may  do  so  without  being  required  to  prepay  the 
fees  or  costs,  or  give  security  therefor  before  or  after  bringing 
the  action,  upon  the  filing  of  an  afiidavit  that,  because  of  his 
poverty,  he  is  unable  to  do  so;  also  that  he  believes  he  is  en- 
titled to  the  relief  sought  in  the  action,  and  stating  briefly  the 
nature  of  his  alleged  cause  of  action.  2  Desty,  Fed.  Proc.  § 
335;  27  Stat,  at  L.  252,  chap.  209  (U.  S.  Comp.  Stat.  1901, 
p.  706)  ;  Boyle  v.  Great  Northern  K.  Co.  63  Fed.  539.    ■ 

The  motion  in  this  case  cannot  be  sustained  because  of  the 
failure  of  the  affidavit  to  show  briefly  the  nature  of  the  alleged 
cause  of  action,  and  because  it  fails  to  state  the  citizenship  of 
the  plaintiffs.  While  the  statute  in  terms  limits  the  right  to  a 
citizen  of  the  United  States,  the  court  is  of  the  opinion  that  a 
proper  construction  of  the  statute,  in  applying  it  to  this  court, 
should  embrace  persons  who  are  citizens  of  Porto  Rico.  It  is 
the  duty  of  every  person  having  suflBcient  means,  to  provide  for 
the  expenses  of  his  litigation ;  but  if  by  reason  of  his  poverty  he 
is  unable  to  do  so,  it  is  entirely  proper  that  he  should  still  be 
allowed  to  sue.  The  statute  was,  of  course,  enacted  with  such 
view.  Unless  this  construction  be  given  to  it,  a  poor  person  who 
is  a  citizen  of  Porto  Rico,  however  worthy  might  be  his  cause 
of  action,  would  be  unable  to  sue  in  this  court ;  and  in  my  opin- 
ion the  citizens  of  Porto  Rico  occupy  such  a  position  toward  the 
United  States  that  the  statute  should  be  construed  to  embrace 
them. 

This  application  for  leave  to  sue  in  forma  pauperis  is,  how- 
ever, denied  for  the  present;  but  leave  is  given  to  renew  it  by  a 
further  showing,  if  desired. 
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PETRONA  SORIAXO  ET  AL. 

V. 

ESTEBAN  ARRESE. 


Possession  by  Joint  Owneb — ^Limitation. 

1.  One  heir  in  actual  possession  or  exercising  acts  of  ownership  is  pre- 

sumed to  act  or  be  in  possession  for  all,  unless  his  acts  and  declara- 
tions rebut  that  presumption.  Such  acts  and  declarations  must  be 
op^  public,  and  notorious. 

2.  Such  possession,  acts,  and  declarations  by  one  heir,  continued  for  ten 

years,  openly,  publicly,  and  notoriously,  with  recorded  evidence  of 
right,  will  bar  a  right  of  recovery. 

3.  An  actual  possession  of  thirty  years'  duration,  openly,  publicly  and  no- 

toriously, without  record  title,  will  bar  a  recovery. 

October  16,  1903. 


Messrs.  W.  H.  Hawkins  and  Rafael  Ouillermety  for  plain- 
tiffs. 

Messrs.  Dexter  &  Hord  for  defendant. 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

This  is  an  action  of  ejectment.  It  is  one  for  the  possession 
of  land,  involving  the  right  or  title  to.it.  The  plaintiffs  sue, 
saying  they  are  entitled  to  the  possession  of  about  50  "cuerdas" 
of  land,  describing  it,  and  asking  that  you  find  in  their  favor  as 
to  it,  together  with  the  value  of  the  reasonable  use  of  it  since 
the  defendant  came  into  possession.  The  defendant,  on  the 
other  hand,  presents  what  in  law  is  known  as  a  general  issue, 
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which  puts  in  issue  the  right  of  the  plaintiffs  to  the  possession 
and  their  claim  of  ownership  to  the  land,  and  also  puts  in  issue 
anything  for  the  use.  The  issues  in  the  case  are  not  compli- 
cated. The  questions  that  you  are  to  determine  are  whether  the 
plaintiffs  have  shown  their  right  to  the  possession  or  an  undi- 
vided interest  in  it;  or  if,  by  reason  of  their  failing  to  assert 
their  right  in  a  certain  length  of  time,  they  have  lost  the  right 
which  they  may  have  once  had.  It  is  your  province  to  deter- 
mine what  is  proven  in  the  case. 

There  is  testimony  tending  to  show — I  shall  not  detail  all  the 
testimony — that  this  land  years  ago  was  claimed  by,  and  in  the 
possession  of,  one  Felix  Soriano;  that  he  died  in  1850,  leaving 
live  children.  Two  of  these  children  died  without  heirs,  that 
is,  without  any  descendants ;  and  of  course  their  interest  passed 
to  the  other  children,  one  of  whom  is  the  plaintiff  Petrona.  An- 
other was  named  Felipe,  who  died  about  1901;  and  the  testi- 
mony shows  that  he  had  made  a  conveyance  purporting  to  con- 
vey all  of  this  land  to  the  defendant  Another  heir  was  named 
Cosme ;  and  the  testimony  shows  that  that  heir  died  in  August, 
1901,  leaving  six  children,  of  whom  four  are  living;  two  being 
dead,  leaving  heirs  that  they  have  recognized ;  and  one  of  those 
children,  one  out  of  the  six,  has  united  as  a  plaintiff  in  this 
case.  Therefore  to  this  land  in  the  possession  of  and  claimed 
by  Felix  Soriano  at  his  death  there  were  three  children  entitled, 
if  he  was  the  owner  of  it,  to  inherit  it.  One  of  them  only,  who 
would  receive  one  third  of  the  land,  has  united  in  this  suit. 

There  is  testimony  tending  to  show  that  after  the  death  of 
Felipe,  the  heirs,  including  the  plaintiff  Petrona,  cultivated  and 
used  portions  of  this  land.  It  is  for  you  to  determine  from 
all  the  testimony  what  credence  you  will  give  to  that  testimony 
one  way  or  the  other.  You  will  determine  from  the  testimony 
whether  the  husband  of  Petrona — the  act  of  the  husband  is  of 
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course  the  act  of  the  wife — continued  after  the  death  of  Felipe 
to  exercise  acts  of  actual  ownership;  or  whether  all  the  heirs, 
or  whether  only  the  son  Felipe,  exercised  such  acts.  If  there 
were  several  heirs  of  this  ancestor,  although  but  one  was  in 
possession  of  the  land  or  exercising  ownership  over  it,  the  law 
presumes  that  he  was  doing  it  for  all.  There  is  a  trust  rela- 
tion between  them.  If  the  father  of  A  and  B  dies,  and  A  re- 
mains in  possession  of  the  land,  and  remains  there  and  uses  it 
without  any  assertion  publicly  that  he  claims  all  of  it  to  the 
exclusion  of  the  other,  the  law  presumes  that  he  is  holding  it 
for  both  of  them.  Prima  facie  this  trust  relationship  exists  on 
account  of  the  need  of  fairness  and  fair  dealing,  therefore  the 
possession  is  in  law  regarded  as  that  of  both ;  and  if  one  child 
desires  to  claim  otherwise,  he  must  do  so  openly.  He  need  not  go 
into  court  to  do  it ;  but  he  must  publicly,  openly,  and  notoriously 
declare  the  land  as  his  own  to  the  exclusion  of  the  other  chil- 
dren. And  if  one  child  only  shall  publicly,  openly,  and  notori- 
ously claim  the  land  as  his  own,  and  receive  all  the  profitb  from 
it,  and  do  this  for  a  certain  time,  then  in  law  he  becomes  the 
owner  of  it  to  the  exclusion  of  the  other  heir.  Now  I  think  you 
understand  this  question ;  and  it  is,  if  A  dies  leaving  three  chil- 
dren, and  one  of  them  remains  on  the  land  or  uses  it  silently, 
but  does  not  claim  the  land  openly  and  notoriously  as  his  own 
exclusively,  does  not  receive  all  the  profits  of  the  land,  does  not 
claim  that  he  is  absolute  owner  of  it,  then  prima  facie  he  is 
holding  it  for  all  of  the  heirs ;  but,  on  the  contrary,  if  he  does 
assert  openly  and  notoriously  that  he  is  the  owner  of  the  land, 
and  that  he  is  using  it  as  his  own  exclusively,  then  his  posses- 
sion becomes  adverse  to  the  other  heir,  and  from  that  time  his 
possession  begins  to  ripen  into  a  title. 

Now,  if  you  believe  from  this  testimony  that  Felipe  claimed 
and  held  this  land  as  his  own  notoriously  and  publicly,  receiving 
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the  entire  profits  of  it  for  a  period  of  ten  years,  with  record 
evidence  of  his  right, — and  the  testimony  tends  to  show  that  on 
February  28th,  1889,  he  obtained  a  judicial  possessory  title  be- 
fore this  suit  was  brought;  it  being  brought  in  March,  1903, — 
then  that  made  him  the  owner  in  law  of  the  land ;  and  if  that 
evidence  is  true,  these  plaintiffs  cannot  recover.  Although  he 
had  no  record  evidence  of  title  at  all,  if  he  claimed  this  land 
as  his  own  and  used  it,  as  I  have  said  to  you,  for  thirty  years, 
he  became  the  owner  of  it,  and  it  cuts  out  the  other  joint  owners. 
The  burden  of  showing  the  correctness  of  this  claim  of  posses- 
sion and  use  by  the  one  joint  owner  who  may  be  in  possession 
rests  upon  him.  The  law  presumes  that  he  is  holding  it  for  the 
benefit  of  all.  And  in  this  case  the  burden  rests  upon  the  de- 
fendant to  show  that  he  and  Felipe  claimed  the  land  in  this 
way. 

If  you  should  find  for  the  plaintiffs,  then  it  would  be  that  the 
plaintiff  Petrona  Soriano  is  entitled  to  one  third  and  the  plain- 
tiff Viviana  Soriano  to  one  eighteenth  of  the  land  in  contest. 
In  other  words,  they  would  be  entitled  to  the  possession  of  the 
undivided  seven  eighteenths  of  this  land.  Also,  if  you  find  for 
the  plaintiffs,  you  may  find  such  an  amount  for  the  use  of  their 
portion  of  the  land  during  the  time  this  defendant  has  had  it  as 
you  may  from  the  evidence  consider  reasonable. 

I  will  repeat  a  little  in  order  that  you  may  understand  it 
thoroughly.  One  of  the  plaintiffs,  Petrona,  sues  as  one  of  the 
heirs  of  Felix  for  an  interest  in  this  land.  One  of  the  children 
of  another  heir,  Cosme,  there  being  three  of  them,  sues  for  her 
undivided  interest.  If  you  believe  from  the  testimony  that 
Felipe  was  merely  using  and  in  possession  of  this  land,  then 
the  law  presumes  he  was  in  possession  of  it,  not  only  for  his 
own  benefit,  but  for  the  benefit  of  the  other  heirs  as  well.  On 
the  other  hand,  if  you  believe  from  the  evidence  he  was  claiming 
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this  land  as  his  o^vn  openly  and  notoriously  for  ten  years  before 
this  suit  was  brought,  with  record  evidence  of  it,  or  witliout  it 
for  thirty  years,  then  he  became  the  owner  of  it.  If  you  believe 
from  the  testimony  that  he  so  claimed  and  used  it,  and  was  not 
doing  it  for  anyone  else,  then  the  plaiutiffs  cannot  recover. 
But,  otherwise,  they  would  be  entitled  to  recover  to  the  extent 
of  their  undivided  interest  in  it^  and  also  the  value  of  uie  use  of 
such  interest. 
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UNITED  STATES 

V. 

WM.  A.  MERRITT. 


UNITED  STATES 

V. 

EOBEllT  GILES. 


UNITED  STATES 


v. 


BENJAMIN  F.  BUTLER. 


UNITED  STATES 

V, 

J.  T.  CRABBS. 


UNITED  STATES 

V. 

EDWARD  R.  LOWNDES. 


Nolle  Prosequi  by  Prosecuting  AiroRNrr. 

1.  In  the  absence  of  statutory  provision  the  weight  of  judicial  authority 

seems  to  be  that  the  prosecuting  attorney  has  the  right  before  trial 
to  enter  a  nolle  of  an  indictment. 

2.  The  court  certainly  should  not  refuse  such  a  motion  when  made,  unless 

it  has  knowledge  of  improper  reasons  therefor,  as  it  is  made  by  an 
officer  acting  upon  his  oath  and  under  his  official  responsibility. 

April  27,  1903. 
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Mr.  N,  B.  K.  Pettingillj  District  Attorney,  for  the  plain- 
tiff. 

Messrs.  Savage,  Dexter,  £  Hord,  and  Keedy  for  defend- 
ants. 

Holt,  Judge,  delivered  the  following  opinion : 

The  United  States  attorney  has  entered  a  nolle  prosequi  as 
to  the  foregoing  five  indictments,  and  moves  that  they  be  dis- 
missed. The  reason  given  in  writing  by  him  is  that  he  does 
so  under  instructions  of  the  Attorney  General  of  the  United 
States,  who,  by  §  362,  United  States  Eevised  Statutes 
(U.  S.  Conip.  Stat.  1901,  p.  208),  exercises  general  supervision 
over  the  United  States  district  attorneys  as  to  the  manner  of 
discharging  their  duties.  The  indictments  are  for  violations 
of  the  United  States  customs  revenue  laws. 

The  motion  is  a  declaration  that  the  district  attorney  will 
not  further  prosecute  the  cases.  If  sustained,  it  is  not  a  bar 
to  another  prosecution,  but  is  only  a  withdrawal  of  the  present 
proceeding. 

In  the  early  judicial  history  of  the  common  law,  it  waa  de- 
clared by  a  judge  distinguished  for  his  wisdom  in  criminal  law 
(Lord  Holt)  that  it  was  the  province  of  the  attorney  general 
to  nolle  cases,  and  not  that  of  the  court.  A  practice  has,  how- 
ever, grown  up  in  some  jurisdictions  of  requiring  the  consent 
of  the  court  to  a  dismissal.  In  some  of  the  states  of  the  United 
States  it  has  been  provided  by  statute  that  no  indiv.*tment  shall 
be  dismissed  without  the  court's  consent.  It  would  seem,  from 
being  requisite  by  statute  in  some  jurisdictions,  that  it  is  not 
requisite  generally.  So  far  as  a  defendant  ir.  concerned,  a  pros- 
ecuting attorney  may  enter  a  nolle  at  any  time  before  a  jury 
is  impaneled.     Various  courts  have  held  that  the  question  of 
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dismissal  is  subject  to  their  control  after  the  trial  has  once 
begun,  and  that  the  prosecution  cannot  then  be  dismissed  with- 
out the  sanction  of  the  court.  Certainly  a  district  attorney 
has  no  power  to  control  the  action  of  either  a  United  States 
commissioner  or  a  grand  jury,  and  prevent  consideration  of 
cases  by  them.  It  is  his  duty  to  assist  and  advise  the  grand 
jury  as  to  the  law,  and  to  draw  any  indictments 
they  may  find.  Their  power  is  unlimited.  There  is 
no  United  States  statute  upon  the  subject;  and  it  would 
seem,  in  the  absence  of  one,  that,  after  the  finding  of  an  indict- 
ment and  before  a  trial  is  commenced,  the  district  attorney  has 
power  to  dismiss  it  Certainly  a  court,  unless  good  reason  is 
known  to  it  officially  to  the  contrary,  should  not  refuse  his  mo- 
tion. He  is  a  sworn  officer  of  the  government.  He  is  charged 
by  law  with  the  duty  of  conducting  its  cases  on  its  behalf.  He 
must  not  merely  see  that  justice  is  done,  but  he  must  zealously 
guard  all  the  sanctions  of  law.  He  should  see  that  no  convic- 
tion is  had  save  in  conformity  to  law,  and  should  repudiate  all 
chicanery,  all  unfairness,  and  all  prejudice  in  the  discharge 
of  his  high  duties.  If  he  shows  any  favoritism,  he  violates  his 
oath  of  office.  He  must  treat  all  men  alike.  So  far  as  this  court 
knows,  the  correct  course  of  duty  has  been  pursued  by  its  dis- 
trict attorney.  Every  officer  is  charged  with  some  responsibility, 
and  the  duty  of  saying  whether  an  indictment  shall  be  prose- 
cuted or  not  is  a  part  of  the  district  attorney's  public  responsi- 
bility. It  properly  rests  with  him.  It  is  to  be  presumed  he 
knows  all  about  the  case,  while  the  judge  does  not. 

In  United  States  v.  Schumann,  2  Abb.  (U.  S.)  523,  Fed. 
Cas.  No.  16,235,  it  was  said  by  Justice  Field:  "After  indict- 
ment found  and  imtil  trial  commenced,  his  (the  district  at- 
torney's) authority  may  be  said  to  be  absolute.  He  can  then 
abandon   the   prosecution   at   his   pleasure.     He   can   enter  a 
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nolle  prosequi  even  without  the  consent  of  the  court.  He  can  do 
this  before  the  arraignment  of  the  accused;  or  he  may  do  it 
after  issue  joined;  he  can  do  it  at  any  time  until  the  jury  is 
impaneled;  and  after  the  trial  has  commenced,  he  can  do  it 
with  the  consent  of  the  defendant." 

It  is  true,  as  has  been  said  by  some  other  judicial  authority,, 
speaking  generally,  that  a  prosecuting  attorney  has  the  right 
before  the  trial  is  begun  to  enter  a  nolle  by  leave  of  the  court. 
But  even  if  he  has  not  the  right  without  such  leave,  yet,  as  he 
is  acting  under  official  responsibility,  a  court  should  not  refuse 
a  motion  of  this  character  unless  it  has  official  knowledge  that 
the  motion  is  based  upon  some  improper  reason.  In  the  absence 
of  such  knowledge  the  court  should  sustain  it.  Especially  should 
it  do  so,  in  my  opinion,  when  the  Attorney  General  of  the 
United  States  also  requests  such  dismissal.  These  sworn  officers 
must  be  presumed  to  have  sufficient  reasons  for  such  action. 
They  may  be  of  opinion  that  the  charges  cannot  be  sustained,  or 
that  the  prosecution  of  them  may,  for  some  reason,  result  in 
greater  injury  than  good  to  the  government  The  reasons  may 
be  of  such  a  character  that  the  good  of  the  state  requires  they 
should  not  be  stated.  Aside  from  any  power  a  prosecuting  offi- 
cer may  have  to  dismiss  such  cases,  they  cannot  well  be  fuUy 
pursued  if  he  feels  it  to  be  his  duty  to  abandon  them ;  and  of 
this  duty,  as  a  public  officer,  he  must  judge.  He  acts  upon 
his  sworn  responsibility. 

For  these  reasons  the  motion  is  sustained,  and  these  indict- 
ments are  dismissed. 
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IN  EE  JULIAN  HEEENCIA. 


Contempt. 


It  is  a  contempt  of  court  for  a  party  to  an  action  to  talk  to  witnesses  or 
in  their  presence,  and  especially  in  such  a  way  as  to  intimidate  them, 
or  prevent  them  from  giving  true  testimony;  he  knowing  they  had 
been  put  under  the  rule  not  to  talk  to  anyone,  or  suffer  anyone  to 
talk  to  them  as  to  the  case. 

December  10,  1901. 


Messrs.  Horton  &  Comwell  for  respondent 

Holt,  Judge,  delivered  the  following  opinion: 

There  seems  to  be  a  growing  disposition  in  this  day  for  men 
to  undervalue  an  oath  and  the  importance  of  it.  Men  some- 
times seem  to  think  that  they  ought  to  swear  to  protect  their 
friends  or  to  hurt  their  enemies.  There  is  too  much  inclination 
in  this  direction.  This  court  has  made  up  its  mind  that  if  it 
is  satisfied  any  man  is  swearing  falsely,  it  will  see  that  the  matter 
is  presented  to  the  grand  jury;  and  if  the  man  is  found 
guilty  of  having  done  such  a  thing,  that  he  be  sent  t^;  the  peni- 
tentiary. There  seems  also  to  be  a  growing  disposition  to  ap- 
proach jurjTuen,  and  to  approach  witnesses.  To  do  so  is  in 
violation  of  the  orders  of  the  court  The  United  States  courts 
do  not  permit  matters  of  that  kind;  they  pimish  men  severely 
for  the  commission  of  such  offenses.     This  court,  in  the  dis- 
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charge  of  its  duty,  knows  no  friends  and  no  enemies ;  everyone 
stands  on  the  same  footing;  whether  he  is  rich  or  poor,  high  or 
low,  makes  no  difference. 

It  is  inconceivable  to  the  eonrt  that  two  men  should  deliber- 
ately come  into  court  and  manufacture  this  story  out  of  whole 
cloth, — that  they  heard  the  respondent  Herencia  say  this  thing 
and  that  thing  which  they  have  detailed;  and  that  they  have 
deliberately  told  what  is  not  so.  I  cannot  believe  they  would 
do  that.  They  were  sworn  as  witnesses  in  a  case,  and  were 
charged  by  the  court  not  to  talk  to  anybody,  or  permit  anybody 
to  talk  to  them,  or  in  their  presence,  about  it.  It  was  entirely 
right,  if  anyone  did  so,  for  them  to  come  and  report  the  matter 
to  the  court  The  court  would  have  had  some  doubt  as  to 
whether  this  were  a  contempt  of  court  within  the  provisions  of 
the  United  States  statute,  if  Herencia  had  not  been  a  party  to 
the  suit,  and  had  not  been  in  court  when  this  charge  was  given 
to  the  witnesses  and  this  order  made ;  but  the  testimony  shows 
that  he  was  in  court;  that  he  knew  of  it;  and  it  was  a  contempt 
of  court  for  him  to  talk  to  these  witnesses,  either  directly  or  in- 
directly, with  the  expectation  that  they  would  hear  his  remarks. 
The  case  was  still  in  progress,  and  ended  only  a  few  minutes 
ago.  It  occurred  this  morning;  and  the  only  effect  of  it  could 
be,  and  the  only  expected  effect  could  be,  that  it  would  serve  to 
intimidate  the  witnesses.  That  way  of  doing  must  stop.  The 
court  will  not  allow  anyone  to  do  it;  it  makes  no  difference  who 
he  is.  If  it  were  the  President  of  the  United  States  the  court 
would  not  permit  it;  and  the  court  would  punish  him  for  it 

My  opinion,  from  this  te^imony,  is  that  this  offense  was 
committed,  and  the  clerk  of  this  court  will  enter  up  a  fine 
against  the  respondent  Herencia  of  $100  and  imprisonment 
for  tweny-five  days  in  the  carcel.  The  sentence  of  imprisonment 
is  suspended  until  further  order. 
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UNITED  STATES,  Plaintiff, 

V. 

SANTIAGO  MICHELANA,  Defendant 


Impobtation  of  Fobeign  I.ABOB — Sufficiency  of  Declabation. 

1.  The  acta  of  Congress  relative  to  importation  of  foreign  labor  are  highly 

penal,  and  are  to  be  strictly  construed;  and  the  averments  of  a  declara- 
tion seeking  the  recovery  of  the  penalty  must  fully  cover  the  case. 

2.  By  the  act  of  March  3d,  1903,  Congress  evidently  intended  to  prohibit 

the  importation  of  all  labor,  skilled  or  unskilled^  save  that  of  the 
character  therein  excepted. 

3.  A  declaration   under   this   act,   to   be   sufficient,   should  aver   that  the 

alleged  labor  or  service  is  not  of  the  character  therein  excepted. 

December  19,  1903. 


Mr.  N.  B.  K.  Pettingill  for  plaintiff. 
Messrs.  Hofton  &  Comwell  for  defendant 
Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  of  debt  to  recover  the  penalty  of  $1,000 
each,  for  assisting  and  encouraging  the  importation  of  foreign 
laborers  under  offer  or  contract  to  perform  labor  in  the  United 
States. 

The  declaration  avers  that  the  defendant,  Santiago  Miche- 
lana, on  September  16tb,  1903,  assisted  and  encouraged  the 
importation  and  migration  into  Porto  Rico  of  certain  aliens 
PoBTo  Rico — 14. 
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(naming  them),  citizens  of  a  foreign  country,  to  wit,  San  Do- 
mingo, in  pursuance  of  an  offer,  solicitation,  promise,  and  agree- 
ment made  previous  to  their  importation,  to  perform  labor  and 
service  within  Porto  Rico. 

Various  objections  are  made  to  the  declaration  by  demurrer. 
Inter  alia,  that  the  declaration  does  not  aver  they  were  to  do 
manual  labor ;  that  it  does  not  aver  the  defendant  had  knowledge 
of  the  contract  when  he  assisted  and  encouraged  such  impor- 
tation; or  aver  that  the  contract  was  based  upon  a  sufficient 
or  any  consideration;  or  that  the  persons  solicited  were  alien 
emigrants ;  or  that  they  came  pursuant  to  the  contract. 

There  are  several  acts  of  Congress  upon  this  subject  Under 
the  act  of  February  26th,  1885,  to  prevent  the  importation  and 
migration  of  foreigners  under  contract  to  perform  labor  in  the 
United  States,  entitled  "An  Act  to  Prohibit  the  Importation 
and  Immigration  of  Foreigners  and  Aliens  under  Contract  or 
Agreement  to  Perform  Labor  in  the  United  States.  Its  Terri- 
tories, and  the  District  of  Columbia."  (23  Stat,  at  L.  332, 
chap.  764,  U.  S.  Comp.  Stet.  1901,  p.  1290),  it  was  held  by  the 
courts  it  was  necessary  to  aver  in  a  declaration  for  the  penalty 
that  the  contract  or  solicitation  or  offer  was  made  before  the 
alien  emigrated ;  that  he  emigrated  in  pursuance  thereof ;  that 
the  defendant  assisted  him  to  emigrate  in  pursuance  thereof,  and 
for  the  performance  of  manual  or  unskilled  labor;  that  the 
meaning  of  the  words,  "labor  or  service  of  any  kind"  in  the  act 
meant  manual  or  unskilled  labor. 

The  acts  of  Congress  relative  to  this  subject  are  highly  penal, 
and  are  to  be  strictly  construed.  The  averments  of  a  declara- 
tion seeking  the  recovery  of  the  penalty  must  fully  cover  the 
case.  The  spirit  of  the  statute  is,  however,  to  be  regarded  in 
order  to  reach  its  true  meaning  and  intent  The  mischief  to 
be  remedied  is  to  be  considered ;  and  it  is  manifest  the  construe- 
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tion  by  the  courts  of  the  words  "labor  or  service  of  any  kind," 
in  the  act  of  1885,  is  correct  in  holding  that  it  referred  to 
manual  labor  alone.  The  object  was  to  prevent  the  importation 
of  pauper  or  unskilled  labor. 

It  was  held  in  the  case  of  United  States  v.  Laws,  163  U.  S. 
263,  41  L.  ed.  154,  16  Sup.  Ct.  Eep.  998,  that  the  act  of  March 
3d,  1891,  did  not  change  the  construction  of  the  act  of  Febru- 
ary 26th,  1885,  given  by  the  courts  to  these  words. 

It  is  urged  that  Congress,  however,  by  the  act  of  March  3d, 
1903,  changed  this,  or  rather  that  said  act  applies  to  foreign 
labor  and  service  of  all  kinds,  save  that  of  the  character  of 
persons  therein  excepted,  to  wit,  ministers,  etc.  Some  of  tliese 
exceptions  are,  however,  made  in  the  act  of  March  3d,  1891, 
and  yet  the  Supreme  Court  held  that  the  act  only  applied  to 
manual  or  unskilled  labor.  The  act  of  March  3d,  1903,  how- 
ever, has  a  different  title  from  the  previous  acts;  it  is  more 
general;  it  is  "An  Act  to  Regulate  the  Immigration  of  Aliens 
into  the  United  States"  (32  Stat,  at  L.  1213,  chap.  1012,  U.  S. 
Comp.  Stat  Supp.  1903,  p.  170)  ;  it  relates  to  the  emigration 
of  all  aliens  into  the  United  States ;  and  in  forbidding  the  aid- 
ing or  encouraging  of  their  importation  for  labor,  it  uses  addi- 
tional language,  to  wit,  "labor  or  service  of  any  kind,  skilled 
or  imskilled."  It  is  manifest  that  Congress,  being  aware  of 
the  construction  given  by  the  courts  to  the  previous  acts,  intend- 
ed to  prohibit  the  importation  of  all  labor  and  service,  skilled 
or  unskilled,  save  that  of  the  character  therein  excepted ;  and  a 
declaration  to  be  sufficient  should  aver  that  the  alleged  labor 
or  service  is  not  of  the  character  therein  excepted.  This  the 
declaration  in  this  case  fails  to  do.  It  is  true  §  4  of  the 
act  defines  the  offense.  A  distinct  section  (2)  makes  the  ex- 
ceptions. It  is  a  rule  of  pleading,  if  an  exception  be  stated  in 
a  distinct  and  substantive  clause  of  a  statute  or  a  subsequent 
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statute,  it  is  a  matter  of  defense,  and  need  not  be  negatived  in 
the  declaration.  But  in  this  instance  the  exception,  to  wit, 
tliose  classes  of  persons  as  to  whom  the  penalty  is  not  to  apply, 
is  so  expressed  in  the  statute  as  to  be  a  part  of  the  definition  of 
the  offense;  it  is  made  to  apply  to  the  entire  statute,  and  be  a 
part  of  each  section  thereof;  it  by  its  terms  is  drawn  into  the 
enacting  and  every  clause  of  it.  It  provides  that  the  provisions 
of  the  law — all  of  them — shall  not  apply  to  certain  classes,  to 
wit,  actors,  ministers,  etc.  The  exception  is  thus  incorporated 
in  the  section  creating  and  defining  the  offense.  Nor  does  the 
declaration  aver  that  when  the  defendant  assisted  and  encour- 
aged the  alleged  importation  he  knew  the  alleged  aliens  were 
under  contract  to  perform  labor  and  service  within  Porto  Rico. 
In  these  respects  the  declaration  is  insufficient.  It  does  aver,  in 
substance,  that  they  were  emigrants;  that  the  solicitation  or 
agreement  was  made  previous  to  their  importation;  and  that 
they  were  imported  into  Porto  Rico. 

Upon  the  grounds  above  indicated,  the  demurrer  is  sustained. 
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FRANCISCO  LUIS  BATTISTlJSi 

V. 

JOSE  S.  BELAVAL. 


JuBisDicnoN — Citizenship. 

Under  the  French  law  one  may  denationalize  himself  by  acquiring  a 
foreign  domicil;  and  by  the  Spanish  law  one  may  become  a  Spanish 
citizen  by  acquiring  a  domicil. 

Domicil  is  mainly  a  question  of  intention;  and  the  declaration  of  the 
party  should  control  unless  overthrown  by  his  acts. 

The  citizenship  of  the  child  follows  that  of  the  parenti 

December  18,  1903. 


Messrs.  Horton  &  Comwell  for  plaintiff. 
Messrs,  Mott  &  Belaval  for  defendant 
Holt,  Judge,  delivered  the  following  opinion: 

The  plaintiff,  Francisco  Luis  Battistini,  sues  in  this  court 
upon  the  ground  that  he  is  a  citizen  of  France,  but  residing 
in  Porto  Rico.  This,  the  defendant,  Jose  S.  Belaval,  denies, 
and  avers  that  the  plaintiff  is  a  citizen  of  Porto  Eico ;  and  that 
therefore  this  court  has  no  jurisidiction. 

Testimony  has  been  heard,  from  which  it  appears,  in  sub- 
stance, that  the  father  of  the  plaintiff,  the  latter  being  now 
twenty-six  years  of  age,  is  a  Frenchman  by  birth,  and  has  always 
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claimed  to  be  a  citizen  of  France,  but  has  resided  in  Porto  Rico 
for  over  thirty  years,  returning  to  France  occasionally,  and 
having  stayed  there  once  as  long  as  a  year  with  his  family. 
The  condition  of  the  child,  follows  that  of  the  parent  as  to  citi- 
zenship. The  plaintiff  has  always  resided  in  Porto  Rico, 
save  some  eight  or  nine  years  in  France,  and  a  while  in  the 
United  States,  but  has  always  claimed  to  be  a  French  subject, 
and  is  registered  for  military  service  as  such.  There  is  evidence 
tending  to  show  that  the  officers  of  both  the  French  and  the 
Spanish  governments  have  treated  and  recognized  him  as  a 
French  subject 

Under  the  French  law,  a  citizen  of  that  country  may  dena- 
tionalize himself  by  acquiring  a  domicil  in  a  foreign  country ; 
and  under  the  Spanish  law,  a  person  may  become  a  citizen  of 
Spain  by  acquiring  a  domicil  within  its  dominions.  It  is 
urged  that  the  plaintiff  has  acquired  this  by  his  long  residence 
in  Porto  Rico;  and  that,  having  become  a  Spanish  subject, 
upon  the  acquisition  of  Porto  Rico  by  the  United  States,  the 
plaintiff,  having  failed  to  retain  his  Spanish  citizenship  by  the 
proper  steps  to  do  so,  in  accordance  with  the  treaty  of  peace, 
has  become  and  is  a  Porto  Rican ;  and  therefore  cannot  main- 
tain this  action. 

Many  definitions  may  be  found  of  a  domicil.  One  may  have 
a  civil  and  also  a  commercial  domicil.  One  writer  defines  a  civil 
domicil  as  the  place  where  one  has  resided,  and  as  to  which 
he  retains  the  intention  of  residence,  though  he  in  fact  no  longer 
lives  there.  It  is  mainly  a  question  of  intention.  The  declara- 
tion of  the  person  must  control  imless  overthrown  by  his  acts. 
To  work  a  change  of  domicil  there  must  be  a  residence  in  a 
new  locality  with  an  intention  to  permanently  remain  there. 
It  is  shown  that  neither  the  plaintiff  nor  his  father  has  ever 
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exercised  any  political  rights  in  Porto  Rico,  and  that  both  have 
always  claimed  French  citizenship. 

The  truth  of  this  is  strongly  confirmed  by  the  actioti  of  both 
the  French  and  Spanish  governmental  officers.  The  law  favors 
the  presumption  of  a  continuance  of  the  domicil  of  a  person; 
and  my  conclusion,  from  all  the  circumstances  shown,  is  that 
the  plea  should  not  be  sustained.    It  is,  therefore,  overruled. 
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IN  THE  MATTER  OF  RAMON  QUINTIN  CARLO. 


Opinion  on  Petition  for  Habeas  Corpus. 

United  States  courts  will  not  interfere  by  writ  of  habeas  corpus  with 
prisoners  held  by  local  authority  except  in  the  cases  enumerated  in 
§  753  of  the  Revised  Statutes  of  the  United  States^  U.  S.  Comp.  Stat. 
1901,  p.  592. 

December  3,  1901. 


Mr.  H.  E.  Smith,  attorney  for  petitioner. 

Holt,  Judge,  delivered  the  following  opinion: 

The  petitioner,  Ramon  Quintin  Carlo,  presents  his  petition, 
and  asks  for  a  writ  of  habeas  corpus.  It  appears  from  it  that  he 
is  confined  in  the  municipal  jail  of  the  city  of  Mayaguez,  under 

Eaheaa  corpus.  The  authorities  dealing  with  the  power  of  the  Federal 
courts  to  issue  writs  of  habeas  corpus  are  presented  in  editorial  note  to 
Tinsley  v.  Anderson,  43  L.  ed.  U.  S.  92. 

As  to  when  habeas  corpus  will  issue,  and,  what  may  be  inquired  into 
upon  such  writ,  see  editorial  notes  to  Pearce  v.  Texas,  39  L.  ed.  U.  S. 
164;  Oteizay  Cortes  v.  Jacobus,  34  L.  ed.  U.  S.  464;  Re  Carll,  27  L.  ed. 
U.  S.  288;  as  to  issuance  of  the  writ  in  extradition  cases,  see  editorial 
note  to  Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed.  U.  S.  464;  as  to  the  sus- 
pension of  writ  of  habeas  corpU'^,  see  editorial  notes  to  Luther  v.  Borden,  12 
L.  ed.  U.  S.  581;  Re  Boyle,  45  L.  R.  A.  832;  as  to  issuance  of  writ  for 
purpose  of  reviewing  excessive  sentence,  see  editorial  note  to  Re  Taylor, 
45  L.  R.  A.  136;  as  to  presumption  of  innocence  in  habeas  corpus  pro- 
ceedings, see  editorial  note  to  North  Carolina  v.  Jones,  22  L.  R.  A.  678. 
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a  judgment  of  the  district  court  of  Mayaguez.  It  is  only  in  an 
exceptional  case  that  the  United  States  court  will  interpose  by 
this  writ  to  release  prisoners  held  in  custody  by  the  local  au- 
thorities. Matters  of  mere  error,  if  any  exist,  are  to  be  cured 
upon  appeal.  Where  a  prisoner  is  in  jail,  the  right  to  the  writ 
is  limited  to  certain  cases  by  §  753  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  592),  and  this  application  does  not 
fall  within  it  The  application  for  the  writ  is^  therefore,  re- 
fused. 


1 

! 
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COMPANIA  ANONYMA  DE  LA  LUZ  ELECTRICA  DE 

PONCE 

V. 

PONCE  EAILWAY  &  LIGHT  COMPANY. 


Injunction — Demurrer  to  Jurisdiction. 

1.  The  act  of  Congress  of  March  2d,  1001,  extends  the  jurisdiction  of  thii 

court  to  controversies  where  the  parties,  or  either  of  them,  are  citi* 
zens  of  the  United  States  or  a  foreign  state. 

2.  An  electric  light  company  acquiring  under  proper  authority  a  reason- 

ably sufficient  space  for  its  lines  along  a  street  is  entitled  thereto, 
which  another  must  not  invade;  but  it  cannot  claim  more  than  a 
reasonable  space  to  the  exclusion  of  another  company. 

March  20,  1903. 


Mr.  J.  R.  F,  Savage,  solicitor  for  complainant. 

Uighioaya — erection  of  wires  and  poles.  The  authorities  relating  to 
rights  of  telegraph  and  telephone  companies  to  use  public  streets  and  erect 
poles  therein  are  presented  in  editorial  note  to  St.  Louis  v.  Western  U. 
Teleg.  Co.  37  L.  ed.  U.  S.  810;  electric  wires  in  a  street  as  constituting  a 
nuisance  subject  to  municipal  regulation,  note  to  Louisiana  v.  New  Or- 
leans City  &  L.  R,  Co.  39  L.  R.  A.  621. 

Electric  companies.  In  the  following  editorial  notes  the  authorities  deal- 
ing with  various  liabilities  of  electric  companies  are  presented:  Segligencc 
4is  to  electric  wires  on  or  in  builcUngSf  note  to  Griffin  v.  United  Electric 
Light  Co.  32  L.  R.  A.  400;  Liahility  for  injuries  by  electric  wirefi  in  high- 
ways,  note  to  Denver  Consol.  Electric  Co.  v.  Simpson,  31  L.  R.  A.  506; 
Regulation  of  electric  companies  under  the  jyoUce  poicer  of  the  state,  note 
to  Missouri  ex  rel.  Laclede  Gaslight  Co.  v.  Murphy,  31  L.  R.  A.  798;  Eleo- 
trie  wires  as  ccnstituting  a  nuisance  subject  to  municipal  control,  note 
to  Harrington  v.  Providence,  38  L.  R.  A.  300. 
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Messrs.  Dexter  &  Hord,  solicitors  for  defendant. 
Holt,  Judge,  delivered  the  following  opinion: 

The  complainant,  the  Corapania  Anonyma  de  la  Lnz  Elec- 
trica  de  Ponce,  a  Spanish  corporation,  doing  business  in  Ponce, 
Porto  Rico,  sues  to  restrain  the  defendant,  the  Ponce  Railway 
&  Light  Company,  a  New  Jersey  corporation,  from  erecting 
poles,  stringing  wires,  and  operating  same,  which  are  claimed 
to  interfere  with  the  proper  use  of  complainant's  poles  and 
wires  along  its  line  in  said  city ;  also  to  compel  it  to  remove  such 
poles  and  wires,  already  erected,  as  do  so. 

Both  parties  are  electric  light  companies  and  public  utilities ; 
they  are  quasi  public  corporations.  The  pertinent  matters  al- 
leged are  these : 

The  complainant's  franchise  was  granted  in  1897.  For  sev- 
eral years  past  it  has  operated  under  it,  maintaining  a  line  of 
poles  and-wires  for  the  transmission  of  an  electric  current  along 
the  streets  and  public  places.  The  defendant's  franchise  was 
granted  in  1902,  with  the  privilege  of  erecting  the  necessary 
poles  and  wires  for  the  transmission  of  an  electric  current.  The 
defendant  has  erected  some  poles,  and  is  about  to  erect  others, 
and  string  its  wires  on  them  upon  the  same  side  of  various  streets 
and  not  only  in  line  w^ith  complainant's  poles  and  wires,  but 
exactly  on  the  same  line  in  various  places ;  and  its  poles,  being 
higher  than  complainant's,  pass  between  complainant's  wires, 
and  are  not  only  in  contact  with  them  in  places,  but,  in  one 
place  or  more,  force  complainant's  wires  out  of  their  natural 
course,  thereby  subjecting  them  to  greater  strain;  also,  in  one 
place,  has  erected  its  pole  so  as  to  prevent  access  to  the  box 
fastened  to  one  of  complainant's  poles,  w^hich  contains  ma- 
chinery regulating  the  arc  light  circuit ;  also  that  the  defendant, 
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to  facilitate  the  erection  of  its  poles,  has  disconnected  and  re- 
connected service  v/ires  leading  to  complainant's  customers 
from  complainant's  main  wires;  that  complainant's  wires  are, 
therefore,  more  liable  to  break,  are  more  liable  to  induction  of 
the  stronger  current  which  defendant  intends  to  use  over  its 
wires,  and  are  liable  to  be  interfered  wdth  and  the  circuits  in- 
terrupted by  friction  with  defendant's  poles  and  wires,  com- 
plainant's currents  deflected,  and  thereby  not  only  its  property, 
but  even  its  entire  system,  endangered,  and  the  property  and 
lives  of  others  put  in  great  peril.  The  bill  sets  forth,  somewhat 
in  detail,  the  various  alleged  interferences  and  probable  effects 
therefrom. 

A  demurrer  is  interposed,  the  grounds  being  that  there  is 
no  averment  that  the  amount  involved  is  as  much  as  $1,000,  that 
being  the  minimum  jurisdiction  of  this  court;  also  that  it  ap- 
pears from  the  bill  that  both  the  complainant  and  the  defendant 
are  foreign  corporations,  neither  being  a  resident  of  Porto 
Rico ;  also  that  the  act3  complained  of  have  already  been  done, 
and  there  is  an  adequate  remedy  at  law. 

Upon  the  hearing  of  the  demurrer,  complainant,  upon  leave, 
amended  its  bill,  obviating  whatever  substance  there  may  have 
been  in  the  first  ground  of  the  demurrer.  The  present  hearing 
is  on  the  demurrer  to  the  bill  as  amended  and  the  motion  of  the 
complainant  for  a  temporary  injunction.  The  grounds  of  the 
demurrer  are  the  same  as  above  stated,  save  the  one  relative  to 
the  amount  in  controversy  is  omitted.  The  bill  avers  the  defend- 
ant is  about  to  erect  poles  and  string  wires  interfering  with  com- 
plainant's line,  thereby  causing  irreparable  injury,  for  which 
there  is  no  adequate  remedy  at  law,  and  no  relief  whatever  save 
by  a  multiplicity  of  suits.  The  troublesome  ground  of  the  de- 
murrer is  that  both  parties  are  foreign  corporations,  neither  be- 
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ing  a  resident  of  this  district.  This  objection  to  the  jurisdiction 
may  be  made  by  demurrer. 

Formerly  an  action,  save  in  certain  excepted  cases,  could 
not  be  brought  against  an  inhabitant  of  the  United  States  save 
in  the  district  in  which  he  might  be  an  inhabitant,  or  in  which 
he  might  be  found.  This  wa?  subsequently  so  restricted  that  the 
action  had  to  be  brought  in  the  district  in  which  the  defendant 
was  an  inhabitant,  save  in  cases  where  the  jurisdiction  was 
founded  on  diverse  citizenship  suit  could  be  brought  in  the 
district  of  the  residence  of  either  the  plaintiff  or  the  defendant, 
it  being  necessary,  though,  that  the  complaint  show  this 
fact.  Smith  v.  Lyon,  133  U.  S.  315,  33  L.  ed.  635,  10  Sup.  Ct. 
Rep.  303 ;  McCormick  Harvesting  Mach.  Co.  v.  Walthers,  134 
TJ.  S.  41,  33  L.  ed.  833,  10  Sup.  Ct.  Rep.  485 ;  Shaw  v.  Quincy 
Min.  Co.  (Ex  parte  Shaw)  145  U.  S.  444,  36  L.  ed.  768,  12 
Sup.  Ct.  Rep.  935 ;  Southern  P.  Co.  v.  Denton,  146  TJ.  S.  202, 
36  L.  ed.  943,  13  Sup.  Ct.  Rep.  44;  Re  Keasbey  &  M.  Co.  160 
II.  S.  221,  40  L.  ed.  402,  16  Sup.  Ct.  Rep.  273. 

Aside  from  the  acts  of  Congress  relating  specially  to  this 
court  it  appears  from  the  above  cases  it  would  have  no  jurisdic- 
tion of  this  one;  but  the  act  of  April  12th,  1900,  creating  this 
court,  gave  it  the  ordinary  jurisdiction  of  a  district  court  of  the 
United  States,  and  also  jurisdiction  of  all  cases  cognizable  in 
a  circuit  court  of  the  United  States.  This  provision,  therefore, 
gave  it  various  grounds  of  jurisdiction,  as  diverse  citizenship, 
etc.,  but  did  not  alter  the  rule  as  above  indicated  and  defined 
in  the  cases  cited.  The  act  of  March  2d,  1901,  however,  en- 
larged the  jurisdiction  of  the  court.  It  recites  in  substance  that 
its  purpose  is  to  give  additional  jurisdiction.  It  provides  that 
in  addition  to  the  jurisdiction  given  by  the  act  of  April  12th, 
1900,  the  jurisdiction  of  the  court  shall  "extend  to  and  embrace 
controversies  where  the  parties,  or  either  of  them,  are  citizens  of 
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the  United  States,  or  citizens  or  subjects  of  a  foreign  state  or 
states,  wherein  the  matter  in  dispute  exceeds,  exclusive  of  in- 
terest or  costs,  the  sum  or  value  of  one  thousand  dollars.  "  [31 
Stat,  at  L.  953,  chap.  812.] 

While  there  is  no  presimiption  in  favor  of  the  jurisdiction  of 
the  United  States  court,  and  it  only  has  it  when  expressly  given, 
yet  it  seems  plain  that  the  intention  of  the  la^^onaking  power  was 
to  provide  fliat  where  the  parties,  or  either  of  them,  are  citizens 
of  the  United  States,  or  citizens  or  subjects  of  a  foreign  state, 
this  court  should  have  original  jurisdiction ;  and  that  if  such  a 
person  be  a  party  to  a  suit,  then  this  court  should  take  jurisdic- 
tion if  the  defendant  be  found  within  the  district  Both  reason 
and  need,  as  illustrated  in  this  case,  support  this  view  of  the 
legislative  intention.  Here  a  speedy  remedy  is  sought  relative 
to  a  transaction  occurring  in  this  district  If  the  ground  of  the 
demurrer  be  well  founded,  and  the  complainant  cannot  sue 
here,  then  it  must  go  to  the  state  of  New  Jersey,  where  the  de- 
fendant was  incorporated,  to  bring  its  action.  The  demurrer 
is  overruled. 

Undoubtedly  great  caution  should  be  observed  in  granting  an. 
injunction  in  this  character  of  case.  If  iraprovidently  issued,, 
not  only  serious  injury  might  result  to  the  defendant,  but  incon- 
venience to  the  public.  In  the  use  of  franchises  the  interests 
of  the  latter  are  to  be  first  regarded.  An  injunction,  therefore,, 
should  not  be  granted  unless  the  right  to  it  clearly  appears.  An. 
apprehension,  founded  in  reason,  of  irreparable  and  imminent 
injury  must  appear. 

It  is  showTi  by  the  bill  and  affidavits  filed  that  in  many  places; 
the  defendant  has  erected  its  poles  between  the  feeder  wires 
of  the  complainant,  or  between  the  main  and  feeder  wires ;  in 
one  instance  or  more  so  close  as  to  endanger  insulation;  that 
one  or  more  poles  are  against  the  complainant's  wires,  throwing 


FEDERAL  REPORTS.  223 

Compania  An<Hiyma  de  la  Luz  Electrica   v.  Ponce'  R.  &  L.  Ck>. 

them  out  of  their  natural  courses ;  that  at  another  point  a  pole 
is  not  only  between  the  wires,  but  so  close  to  a  pole  of  the  com- 
plainant as  to  prevent  access  to  a  box  fastened  to  it,  containing 
the  rheostat ;  that  other  poles,  while  not  between  the  wires,  are 
so  close  as  to  endanger  insulation  and  create  danger  of  induc- 
tion, thus  not  only  endangering  complainant's  circuits  and  its 
property,  but  the  lives  and  property  of  the  public  generally,  so 
that  it  is  not  merely  a  question  of  dollars  and  cents.  It  is  true 
it  appears  that  the  defendant  has  used  the  most  improved  meth- 
ods, such  as  glass  insulators,  to  prevent  danger  from  induction ; 
also  that  it  had  the  approval  of  the  insular  Commissioner  of  the 
Interior,  of  its  plants  before  erecting  any  of  its  work.  It  is 
laudable  that  it  has  so  efficiently  placed  its  poles  with  insulators 
that  there  is  perhaps  not  much  danger;  yet,  all  this  does  not 
alter  the  fact  that  the  above  state  of  case  exists  as  to  its  poles 
aiid  the  wires  it  proposes  to  string  on  them,  and  the  works  of  com- 
plainant It  is  also  true  that  the  complainant  has  no  exclusive 
right,  by  virtue  of  its  franchise,  to  the  use  of  the  street,  or 
one  side  of  it ;  but  yet,  having  first  erected  its  system  and  been 
a  prior  occupant,  the  defendant  has  no  right  to  so  exercise  its 
privilege  aa  to  destroy  complainant's  works.  It  is  a  general 
rule  that  when  a  party  with  necessary  authority  has  occupied 
but  a  reasonably  sufficient  space  for  its  work  along  a  street  bor- 
der, it  thereby  acquires  a  right  to  the  possession  of  such  space, 
which  another  must  not  invade;  and  when  it  appears  that  the 
wires  of  the  second  and  subsequent  company  would  interfere 
with  its  business,  this  should  be  prevented  by  injunction.  The 
company  first  in  occupation,  however,  cannot  claim  more  space 
than  is  reasonably  necessary  for  the  safe  and  successful  opera- 
tion of  its  system.  It  has,  therefore,  no  right  to  prevent  another 
company  from  using  the  same  side  of  the  street,  and  indeed, 
considering  the  public  convenience  and  possible  danger  to  the 
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public,  it  is  no  doubt  best  that  telephone  and  telegraph  lines, 
that  use  but  slight  force,  should  be  upon  one  side  of  the  street, 
and  electric  lines  upon  the  other.  It  is,  however,  consistent 
with  both  right  and  law  that  when  a  company  has,  in  reliance 
upon  its  franchise,  expended  money  in  ec^tablishing  its  plant 
and  appliances,  it  should  be  protected  in  the  use  of  them,  and 
another  company  not  allowed  to  infringe  upon  these  rights. 
Indeed,  having  thus  acquired  them,  authority  could  not  be  given 
to  a  second  company  to  infringe  upon  them,  either  by  the  insular 
Commissioner  of  the  Interior  or  any  other  authority.  It  would, 
in  eifect,  be  taking  the  property  of  one  person  and  giving  it  to 
another.  The  right  of  the  subsequent  company  is  subordinate  to 
that  of  the  prior  one,  as  above  defined,  and  must  be  exercised 
in  such  a  manner  as  to  not  interfere  with  it  Joyce,  Electric 
Law,  §§  511,  516;  10  Am.  &  Eng.  Enc.  Law,  p.  867;  3  Cook, 
Corp.  §  925 ;  Rutland  Electric  Light  Co.  v.  Marble  City  Elec- 
tric Light  Co.  65  Vt.  377,  20  L.  R.  A.  821,  36  Am.  St.  Rep. 
868,  26  Atl.  635;  Consolidated  Electric  Light  Co.  v.  People's 
Electric  Light  &  Gas  Co.  94  Ala.  372,  10  So.  440;  Western 
U.  Teleg.  Co.  v.  Los  Angeles  Electric  Co.  76  Fed.  178. 

It  would  not  be  possible,  of  course,  or  best  for  public  inter- 
est, to  prevent  all  possible  danger  to  the  complainant's  works. 
Thus,  the  neighboring  poles  of  another  company  may  fall  and 
endanger  the  adjoining  line,  but  this  possibility  should  not 
prevent  the  placing  of  the  line  of  the  competing  company  upon 
the  same  side  of  the  street.  It  is  doubtless  for  the  interest 
of  the  public  that  there  should  be  competing  lines;  and  their 
lines  must  be  so  placed  as  to  not  prevent  the  reasonable  use  of 
the  street  for  other  reasonable  modes  of  communication  and 
travel.  It  does  not  appear  in  this  case  at  what  distance  an 
electric  current  upon  the  one  wire  will,  by  induction,  affect  the 
other  wire;  but  this  is  a  matter  of  evidence.     The  defendant 
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cannot  be  allo\Yed  to  place  its  poles  or  string  its  wires  so  near 
to  complainant's  line  as  to  endanger  its  use  by  induction  or 
otherwise. 

Wherever  it  has  placed  its  poles  between  the  wires  of  the 
complainant  company,  or  against  them  or  any  of  its  works,  they 
should  at  once  be  removed ;  and  it  cannot  be  permitted  to  erect 
its  poles  either  between  the  wires  of  the  complainant's  line  or 
against  them  or  any  of  its  works,  or  so  near  to  them  that  there 
is  reasonable  danger  of  induction  of  the  electric  current,  or  of 
destroying  the  current  passing  over  complainant's  wires,  or  pre- 
venting their  use. 

To  this  extent  a  temporary  injimction  is  granted  upon  the 
execution  by  complainant  of  a  bond,  conditioned  according  to 
law,  in  the  sum  of  $10,000,  to  be  approved  by  the  clerk  of  this 
court.    An  order  will  be  prepared  accordingly. 

It  is  proper  to  suggest  it  is  not  shown  that  the  defendant 

cannot  place  its  poles  and  wires  at  other  places,  although  on 

the  same  side  of  the  street  as  those  of  complainant,  so  as  not 

to  interfere  with  them,  and  it  seems  possible  that  each  may 

use  the  same  side  of  the  street,  acting  in  harmony,  with  benefit 

to  the  public, 
PoBTo  Rico— 16. 
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RAMON  GARCIA  Y  COBIAN,  Complainant,    . 
v. 
JOSE  NEVAREZ  Y  LANDRON  ET  AL,  Defendants. 


Demurbes  in  Equity. 

In  equity  a  demurrer  not  accompanied  by  the  affidavit  of  the  party  that 
it  is  not  interposed  for  delay,  or  the  certificate  of  the  solicitor  that 
it  is  well  founded  in  law,  is  fatally  defective,  and  may  be  disregarded, 
and  a  decree  pro  confesso  entered. 

December  15,  1902. 


Mr.  T.  D.  Mott,  Jr.,  solicitor  for  complainant 
Mr.  R.  Guillermety,  solicitor  for  defendants. 
Holt,  Judge,  delivered  the  following  opinion: 

This  bill  was  filed  October  4th,  1902.  Appearance  was  en- 
tered on  the  proper  rule  day,  to  wit,  November  3d,  1902.  On 
December  1st  following,  a  writing  was  filed  by  the  defendant, 
Jose  Nevarez  y  Landron,  called  a  demurrer ;  but  there  was  no 
affidavit  filed  of  the  client  that  it  was  not  interposed  for  delay, 
or  any  certificate  by  the  solicitor  that  it  was  well  founded  in 
law.  A  demurrer  without  such  affidavit  and  certificate  is  fa- 
tally defective.  It  may  be  disregarded,  and  a  decree  pro  con- 
fesso entered. 

On  December  2d,  1902,  an  order  pro  confesso  as  to  the  bill 
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was  entered.  A  motion,  supported  by  gi'ounds,  to  set  aside  the 
pro  confesso  order,  was  filed  herein  on  December  8th,  1902 ;  and 
notice  having  been  given,  it  is,  on  this  December  15th,  1902, 
heard.  A  certificate  to  the  demurrer  in  due  form  by  the  solici- 
tor is  now  presented,  also  a  proper  affidavit  of  the  client.  There 
is  no  decree  in  the  case,  and  the  failure  to  file  such  certificate 
and  affidavit  with  the  demurrer  appears  to  have  resulted  from 
an  oversight  of  the  solicitor.  The  motion  to  set  aside  the  order 
pro  confesso  is  sustained  and  the  same  set  aside.  The  affidavit 
and  certificate  are  ordered  to  be  filed  and  the  cause  to  proceed 
in  due  form. 
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JUANA  DASTAS  GARROSI,  Complainant, 

V. 

TOMAS  GARROSI  ET  AL.,  Defendants. 


Opinion  on  Motion  to  Remand  Cause. 

1.  An  averment  that  a  party  is  a  citizen  of  a  certain  state  or  country 

implies  that  he  is,  or  at  one  time  was,  a  resident  thereof. 

2.  An  amendment  to  a  petition  for  removal,  of  a  merely  defective  aver- 

ment, may  be  allowed  in  this  court. 

3.  Nonresidence  as  well  as  residence,  once  shown,  is  presumed  to  con- 

tinue. 

March  14,  1902. 


Mr.  F.  H.  Dexter,  solicitor  for  complainant 
Mr.  C.  M.  Boerman,  solicitor  for  defendants. 
Holt,  Judge,  delivered  the  following  opinion: 

This  cause  is  in  this  court  by  an  order  of  removal  made  by 
an  insular  district  court  The  record  in  that  court  is  here. 
After  the  removal  the  complainant  appeared  in  this  court,  and 
procured  an  order  permitting  him  to  replead  within  a  given 
time.  This  would  not,  however,  cure  lack  of  jurisdiction  in  this 
court,  if  it  existed. 

The  complainant  now  moves  to  remand  the  case  because  the 
petition  for  removal  does  not  aver  that  the  defendant  is  a  non- 
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resident.  This  is  a  necessary  jurisdictional  averment  for  re- 
moval. The  defendant  moves  to  amend  his  petition  for  removal 
by  averring  his  nonresidence^  and  to  this  the  complainant  ob- 
jects. 

It  is  a  rule  in  such  a  case  that  a  mere  defective  averment 
may  be  made  sufficient  by  amendment  in  this  court  But  if  there 
be  a  want  of  a  material  and  jurisdictional  averment,  it  cannot 
be  supplied  by  such  an  amendment  An  amendment  cannot 
be  allowed,  showing  the  cause  might  have  been  removed.  In 
such  a  case  the  jurisdiction  does  not  pass  or  attach  to  this  court, 
although  the  state  of  insular  court  may  in  fact  order  the  trans- 
fer. Carson  v.  Dunham,  121  U.  S.  427,  30  L.  ed.  994,  7  Sup. 
Ct  Rep.  1030;  Crehore  v.  Ohio  &  M.  R  Co.  131  U.  S.  242,  33 
L.  ed.  144,  9  Sup.  Ct  Eep.  692. 

In  this  case,  however,  the  petition  for  rqmoval  avers  that  the 
defendant  is  a  citizen  of  France ;  in  other  words,  an  alien.  Non- 
residence  once  shown  is  presumed  to  continue.  The  averment 
of  French  citizenship  implies  that  the  defendant,  at  least  at  one 
time,  resided  there.  A  resident  of  the  United  States  is  pre- 
sumed to  be  a  citizen  of  the  United  States,  and  a  citizen  of 
France  should  be  presumed  to  be  a  resident  of  that  coimtry. 
The  proposed  amendment  is  not,  therefore,  to  supply  a  neces- 
sary averment,  but  to  perfect  one  defectively  made.  At  least 
it  should  be  considered  by  legal  implication  or  intendment, 
from  the  fact  stated,  as  defectively  made. 

An  order  will,  therefore,  be  entered  overruling  the  motion 
to  remand  and  allowing  the  amendment  to  be  filed. 
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JUANA  DASTAS  GARROSI 

V. 

TOMAS  GARROSI  ET  AL, 


EqUITT— PUU^DINGS — Ck>NJUOAL  PbOPEBTT— DlYOBGB. 

1.  A  married  woman  must  sue  by  her  next  friend. 

2.  A  wife,  in  Porto  Rico,  cannot  sue  for  her  part  of  the  conjugal  earnings 

and  property  until  after  the  dissolution  of  her  marriage;  but  the 
estate  arising  during  the  marriage  belongs,  upon  the  dissolution  of 
it,  equally  to  her  and  her  husband.  Until  then  he  is  the  adminis- 
trator of  it,  and  he  can  alienate  or  encumber  it  in  good  faith  and  for 
a  consideration;  but  the  wife  cannot. 

3.  A   defendant  cannot   plead  tu   the   whole  bill   and   at  the   same   time 

answer  all  of  it.    The  answer  overrules  the  plea. 

4.  A  proposed  amendment  to  the  bill,  averring  that  since  it  was  filed  a 

diroroe  haa  heen  granted,  and  to  enlarge  the  prayer  by  asking  the 
taking  of  an  account  by  a  master,  should  be  allowed. 

March  16,  1904. 


Mr.  F.  H.  Dexter,  solicitor  for  complainant 

Mr.  C.  M.  Boerman,  solicitor  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  action  was  begun  by  Juana  Dastas  Garrosi,  as  the  wife 
of  Tomas  Garrosi,  against  him  in  an  insular  district  court,  in 
October,  1901,  seeking  to  recover  her  interest  in  the  conjugal 
property.     They  had  not  then  been  divorced.     It  also  sought 
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to  annul  certain  conveyances  of  real  estate  and  mortgage  cred- 
its, which  were  claimed  to  be  community  property,  that  had 
been  made  by  the  husband  to  Juana  Maria  Gonzalez  and  Do- 
mingo Piazza,  and  they  were  also  made  defendants.  By  proper 
proceedings  the  action  was  transferred  to  this  court;  and  the 
complainant  having  elected  to  prosecute  it  in  equity,  a  reform 
bill  was  filed,  making  Quintin  G.  Ramirez,  who  had  purchased 
one  of  the  credits,  a  defendant. 

The  defendants  demurred  to  the  bill  upon  the  ground  that  the 
complainant  was  a  feme  covert,  and  therefore  without  right  to 
sue.  A  married  woman  must  sue  by  her  next  friend.  Equity 
rule  87  provides  for  her  doing  so ;  and  if  she  does  not,  a  demur- 
rer will  lie.  This  was  confessed  by  the  complainant  thereupon 
filing  an  amended  bill,  suing  in  the  name  of  her  next  friend, 
Luis  Dastas,  and  therefore  the  demurrer  need  not  be  further 
considered. 

The  defendants,  Tomas  Garrosi,  Domingo  Piazza,  and  Juana 
Maria  Gonzalez,  filed  an  answer,  uniting  in  it  and  a  plea  also. 

The  defendant  Ramirez  filed  a  separate  answer,  a  plea  being 
also  embraced  in  it.  The  cause  was  submitted  by  the  defend- 
ants upon  the  pleas  and  also  upon  motion  of  the  complainants 
to  strike  same.  The  ground  of  both  pleas  is  the  samC;  to  wit, 
that  the  parties  not  having  been  divorced,  the  wife  could  not 
maintain  a  suit  as  to  the  community  property ;  that  so  long  as 
the  matrimonial  community  existed,  she  could  not  sue  as  to  the 
conjugal  property.     This  is  matter  in  abatement 

The  motion  to  strike  the  pleas  was  upon  the  ground  that 
there  was  no  certificate  by  the  solicitor  that  in  his  opinion  they 
were  well  founded  in  law.  This  was  supplied,  however,  as 
to  each  plea.  Also  that  the  verification  by  the  defendants  was 
insufficient  in  failing  to  state  that  the  plea  was  not  interposed 
for  mere  delay;  also  that  the  plea  of  Tomas  Garrosi,  Domingo 
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Piazza,  and  Juana  Maria  Gonzalez,  as  well  as  their  answer, 
went  to  the  entire  bill.    The  latter  is  tme,  and  is  not  allowable. 

It  is  true  that  a  wife  cannot  sue  for  her  part  of  the  conjugal 
earnings  and  profits  until  after  a  dissolution  of  the  marriage ; 
but  by  article  1392  of  the  local  Civil  Code,  the  estate  arising 
during  marriage  belongs,  upon  its  dissolution,  equally  to  her. 
Until  then  the  husband  is  the  administrator  of  it,  and  he  may 
alienate  or  encumber  it  in  good  faith  and  for  a  consideration ; 
but  the  wife  cannot  do  so. 

The  defendant,  however,  cannot  plead  to  the  whole  of  a 
bill,  and  at  the  same  time  answer  all  of  it  He  may  plead  to  a 
part  of  it  and  answer  the  reftt,  or  he  may  plead  to  all  of  it.  A 
plea  to  the  whole  bill  is  overruled  by  an  answer  to  all  of  it.  Such 
an  answer  waives  the  plea,  and  it  should  be  disregarded.  Cres- 
cent City  L.  S.  L.  &  S.  H.  Co.  v.  Butchers'  Union  L.  S.  L.  &  S. 
H.  Co.  12  Fed.  225 ;  Hudson  v.  Randolph,  13  C.  C.  A.  402, 
23  U.  S.  App.  681,  66  Fed.  216;  Huntington  v.  Laidley,  79 
Fed.  865. 

Equity  rule  37  does  not  authorize  a  defendant  to  both  plead 
to  and  answer  the  entire  bill.  It  applies  where  there  is  a 
plea  to  a  part  of  a  bill  and  an  answer  as  to  the  residue,  which 
also  extends  in  part  to  some  matter  embraced  by  the  plea. 

All  question  as  to  the  pleas  is,  however,  obviated,  because  the 
complainant  moves  to  amend  the  bill  by  averring  that  since  it 
was  filed  a  divorce  has  been  granted,  and  to  enlarge  the  prayer 
by  asking  the  taking  of  an  accoimt  by  a  master.  The  proposed 
amendment  is  embraced  in  the  motion,  and  it  is  right  and  equi- 
table to  permit  it  to  be  filed,  and  it  is  so  ordered.  The  replica- 
tions of  the  complainant  to  the  two  answers,  which  were  tendered 
March  2d,  1904,  are  ordered  to  be  filed,  and  the  cause  will  pro- 
ceed 
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ANTONIO  RODEIGUEZ  Y  GAECIA,  Plaintift, 

V. 

NOETH    GEEMAN    FIEE    INSIIEANCE    COMPANY, 

Defendant. 


Opinion  as  to  Claims  of  Witnessbs. 

1.  A  witness  duly  subpienaed  is  not  entitled  to  a  per  diem  while  traveling;* 

to  and  from  the  court,  but  only  to  mileage. 

2.  Where  a  witness  is  subpoenaed   and  not  introduced,  the  presumption 

is  he  has  been  brought  to  court  unnecessarily.    His  claims  should  not 
be  taxed  as  costs  against  the  adverse  party. 

February  6,  1903, 


Mr.  T.  D.  Mott,  Jr.,  attorney  for  plaintiff. 

Messrs.  Dexter  &  Hord,  attorneys  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  to  retax  costs.  Three  vvitnesses,  to  wit,  An- 
tonio Eodrigiiez  Garcia,  Rafael  Eodriguez,  and  Antonio  de 
Hombre,  have  filed  their  affidavits  supporting  their  claims. 
They  were  summoned  by  the  defendant,  and  ask  to  claim  against 
it  Their  claims  have  been  allowed  by  the  clerk,  but  as  to  each 
of  them  there  was  a  per  diem  included  while  they  were  traveling 
to  and  from  court  This  was  improper.  They  are  not  entitled 
to  it  The  statute  allows  a  witness  during  the  time  of  travel 
only  mileage.    They  are  entitled,  however,  to  claim  against  the 
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defendant  their  per  diem  for  three  days  ei^ch,  and  mileage  for 
162  miles  each,  at  the  rates  fixed  by  law. 

The  next  item  is  in  the  case  of  six  witnesses,  to  wit,  R.  A. 
Capo,  A.  Morales  Lebron,  J.  Fernandez,  Jose  Gonzalez,  Pedro 
J.  Parra,  and  Jnan  Principe,  who  were  summoned  by  the  plain- 
tiff, and  their  claims  were  allowed ;  but  in  this  was  included  a 
per  diem  for  each  of  them  while  traveling  to  and  from  the 
court  This  was  improper,  and  as  to  each  of  them  this  much 
of  their  claim  is  disallowed.  They  were  only  entitled  to  mileage 
while  traveling. 

Where  a  witness  is  subpojnaed,  and  not  introduced,  the  pre- 
sumption is  that  his  evidence  is  not  material,  and  that  he  has 
been  brought  to  court  unnecessarily.  He  would  be  entitled  to 
claim  as  against  the  party  bringing  him,  but  it  should  not  be 
taxed  as  against  the  adverse  party.  Save  as  indicated  herein, 
the  costs  as  taxed  are  allowed,  and  the  bill  of  costs  will  be  cor- 
rected accordingly. 
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ANTONIO  RODRIGUEZ  Y  GARCIA 

V. 

NORTH  GERMAN  FIRE  INSURANCE  COMPANY. 


AcnoN  ON  iNsinuNCE  Pouct — Conditions  op  Policy— Pboofs — ^Waiveb 

OF  Pboofs. 

1.  An  insurance  company  may  require  notice  of  a  fire  within  a  reasonable 

time  after  its  occurrence,  and  also  proofs  of  loss  within  a  reasonable 
time. 

2.  If  the  company  notifies  the  insured  he  need  not  furnish  them,  or  if 

they  are  furnished  after  the  time  specified  in  the  policy,  and  it  makes 
no  objection  to  them  within  a  reasonable  time,  this  amounts  to  a 
waiver. 

3.  An  insurance  policy  on  a  stock  of  goods  embraces  the  goods  substituted 

in  the  usual  course  of  business  for  those  sold. 

November  10,  1902. 


Mr.  T.  D.  Molt,  Jr.,  for  plaintiff. 

Messrs.  Dexter  &  Hord  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

You  have  listened  carefully  to  the  evidence,  and  it  now  he- 
comes  my  duty  to  tell  you  what  I  consider  the  law  of  the 


Insurance — proofs  of  loss.  As  to  forfeiture  by  failure  to  furnish  proofs 
of  loss  within  a  stipulated  time,  sec  editorial  note  to  Steele  v.  German 
Ins.  Co.  18  L.  R.  A.  85. 
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case,  and  which  you  are  required  to  accept ;  it  being  your  prov- 
ince, however,  to  determine  the  facts  according  to  the  evidence. 
You  act  in  this  character  of  a  case,  as  it  is  a  civil  action,  upon 
the  preponderance  of  the  testimony, — unlike  as  in  a  criminal 
case,  where  the  defendant  must  be  proven  guilty  to  the  exclu- 
sion of  a  reasonable  doubt  to  authorize  a  convnction. 

You  have  already  learned  from  the  testimony  that  this  is 
an  action  by  Antonio  Rodriguez  y  Garcia  against  the  North  Ger- 
man Fire  Insurance  Company  upon  a  policy  of  insurance, 
which  insured  a  certain  stock  of  goods  against  loss  by  fire  in  the 
sum  of  $6,000. 

There  is  testimony  tending  to  show  that  there  was  a  house 
occupied  by  the  plaintiff,  which  contained  some  six  or  seven 
rooms,  and  that  in  three  of  t-hem  merchandise  was  stored ;  or  I 
will  call  two  of  them,  by  way  of  distinguishing  them,  as  "rooms," 
and  the  third  as  an  "annex."  It  is  so  known  in  some  of  the 
papers  and  testimony.  It  is  agreed  by  both  parties  that  this 
insurance  was  $6,000  on  merchandise  in  rooms  1  and  2.  There 
is  testimony  tending  to  show  that  room  1  was  by  far  the  largest, 
room  ?.  not  so  large,  and  the  annex  smaller  than  room  1  and 
perhaps  smaller  than  room  2.  You  have  nothing  to  do  with  what 
merchandise  may  have  been  in  the  annex,  or  room  3.  There 
is  testimony  tending  to  show  that  this  insurance  was  made  on 
March  10th,  1901,  there  being  at  that  time  other  insurance  upon 
the  same  stock  of  goods  to  the  amount  of  $6,000.  There  is  evi- 
dence tending  to  show  that  the  merchandise  in  the  annex,  or 
room  3,  was  insured  in  a  different  amount, — the  sum  of  $1,800 
is  my  recollection, — but  you  have  nothing  to  do  with  that.  There 
is  testimony  tending  to  show  that  on  the  night  of  November 
12th,  1901,  the  merchandise,  for  the  most  part,  in  rooms  1  and 
2,  was  destroyed  by  fire.  There  is  testimony  tending  to  show 
that,  on  the  next  day  and  within  twenty-four  hours,  notice  was 
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given  to  the  local  agent  of  the  company  of  the  loss.  There  was 
a  provision  in  the  policy  that  this  notice  should  be  given  within 
twenty-four  hours.  There  is  testimony  tending  to  show  that 
this  was  done.  A  condition  of  that  kind  is  for  the  benefit  of 
the  company, — of  the  insurer;  and  if  it  affords  a  reasonable 
time  within  which  to  give  such  a  notice,  then  such  condition  is 
binding.  It  is  proper  that  an  insurance  company  should  have 
notice,  within  as  reasonable  time  as  it  well  can,  of  a  fire,  in  order 
that  it  may  take  the  proper  steps  to  protect  itself. 

One  of  the  defenses  presented  in  this  case  is  that  no  proper 
proofs  of  loss  were  furnished.  There  is  also  a  condition  in  this 
policy  that  proofs  of  loss  shall  be  furnished  by  the  assured, 
signed  by  him,  to  the  insurer.  The  policy  does  not  provide 
within  what  time  that  shall  be  done;  but  it  should  be  done 
within  a  reasonable  time  under  all  the  circumstances.  It,  how- 
ever, is  also  for  the  company's  benefit,  and  if  the  company  re- 
ceives proofs  of  loss,  and  makes  no  objection  as  to  the  time  with- 
in which  they  are  received,  or  makes  no  objection  to  their  char- 
acter; in  other  words,  if  the  proofs  are  defective  in  any  way, 
and  the  company  makes  no  objection  to  their  character,  and 
acts  in  such  a  way  that  a  reasonable  man  would  understand  that 
the  company  was  making  no  objection  to  the  proofs  of  loss  in 
any  way, — then  that  is  a  waiver  in  law  of  the  time  within  which 
they  were  to  be  furnished,  and  of  their  character.  In  other 
words,  for  instance,  if  your  building  burns  up,  and  the  policy 
requires  that  you  furnish  proofs  of  loss,  and  you  do  furnish 
those  proofs  to  the  company,  and  after  delivering  them  they 
give  you  no  notice  within  a  reasonable  time  of  objection  to 
them,  and  propose  to  pay  you  something  on  the  loss,  or  say 
to  you  that  they  will  submit  it  to  their  head  officers  in  New 
York  or  Europe  and  advise  you  of  the  result  later,  and 'you 
receive  no  further  notice  of  objection  to  them, — then  that  would 
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be  a  waiver;  and  a  reasonable  man  would  have  the  right  to 
presume  that  they  had  waived  any  objection  to  the  character 
of  the  proofs,  or  the  time  within  which  they  were  furnished. 

If  you  believe  from  the  testimony  that  within  twenty-four 
hours  notice  was  given  to  the  local  agent  of  the  company  of  this 
loss,  and  if  you  further  believe  that  afterwards  plaintiff  pro- 
posed to  furnish  proofs  of  loss,  and  defendant's  agent  told  him 
it  was  useless;  or  it  furnished  them,  and  no  objections  were 
made  to  their  character,-^— that,  in  law,  was  a  waiver  of  their 
being  furnished,  or  of  any  defect  in  them.  There  is  the  general 
issue  in  this  case  that  the  defendant  did  not  promise  as  claimed 
by  the  plaintiff,  which  puts  in  issue  the  amount  of  the  loss,  in 
other  words,  everything  that  is  alleged  by  the  plaintiff  in  the 
declaration- 

If  you  should  find  for  the  plaintiff,  it  may  trouble  you  to 
say  what  you  ought  to  find  in  damages.  The  testimony,  as  is 
usual  in  such  cases,  is  conflicting.  You,  as  a  jury,  must  arrive 
at  a  conclusion  from  all  the  testimony,  considering  it  all  and 
using  your  best  judgment  as  to  it,  to  find  the  actual  loss. 

A  policy  of  insurance  is  not  made  for  the  purpose  of  a  man 
making  a  profit,  but  only  to  indemnify  him  in  his  loss, — to  make 
him  even  and  whole.  I  say  to  you,  as  a  matter  of  law,  that 
where  there  is  insurance  on  a  stock  of  goods,  that  the  policy 
reaches  out  and  embraces  other  goods  that  may  be  put  in  by 
way  of  substitution  in  the  place  of  those  that  may  be  sold.  This 
arises  from  the  necessity  of  the  case.  No  merchant  would  in- 
sure a  stock  of  goods  unless  that  were  the  law.  He  could  never 
sell  anything,  and  would  have  to  keep  the  same  stock  of  goods 
on  hand  all  the  time.  Therefore,  where  there  is  a  policy  of 
insurance  on  a  stock  of  goods,  that  policy  reaches  out  and  em- 
braces other  goods  that  may  be  substituted,  in  the  usual  course 
of  business,  in  the  place  of  the  goods  sold.     In  other  words, 
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if  you  believe  from  all  tlie  testimony  thut  this  stock  of  goods 
was  insured  on  March  10th,  1901,  in  rooms  1  and  2,  although 
there  were  changes  in  the  stock  by  sales  and  substitution  of 
other  goods  in  their  place,  yet  the  policy  of  insurance,  in  law, 
covered  the  stock  of  goods  that  existed  on  the  12  th  of  November, 
1901,  when  the  fire  occurred. 

If  you  find  for  the  plaintiff,  the  main  question  is  the  amount 
of  the  loss.  You  cannot  find  for  the  plaintiff  any  more  than  the 
face  of  the  policy, — $6,000 ;  you  cannot  go  beyond  that  in  any 
event,  nor  can  you  find  for  the  plaintiff  in  any  event,  beyond 
the  amount  of  his  loss.  You  would  first,  I  take  it,  ascertain 
from  all  the  testimony  the  value  of  the  goods  tliat  were  des- 
troyed in  rooms  1  and  2.  You  should  take  from  that  the  value 
of  the  goods  that  were  saved.  That  would  leave  the  total  loss 
of  this  insured  party  upon  the  goods  in  rooms  1  and  2.  Then, 
as  there  was  an  equal  amount  of  insurance  upon  this  loss,  you 
would  divide  that  loss  equally,  because  in  any  event  you  could 
only  find  for  the  plaintiff,  as  against  this  company,  one  half  of 
that  loss ;  and  upon  that  one  half  you  may,  or  not,  in  your  dis- 
cretion, give  legal  or  6  per  cent  interest  from  the  time  the 
demand  was  made  for  the  payment  and  a  reasonable  opportunity 
given  to  pay  it,  in  all  not  to  exceed  $7,500,  that  being  the  sum 
claimed  in  the  declaration. 

It  rests  upon  the  plaintiff  to  make  out  a  prima  facie  case,  but 
you  determine  and  find  your  verdict  from  a  preponderance  of  all 
the  testimony.  You  are  the  judges  of  the  credibility  of  any 
witness.  That  may  be  affected,  to  some  extent,  by  his  interest ; 
and  you  may  judge  of  it  by  any  conflicting  statements  that  he 
may  have  made.  In  other  words,  you  are  to  give  it  such  weight 
as  in  your  judgment  you  think  it  is  entitled  to ;  and  you  are  to 
consider  the  opportunity  of  the  witness  to  testify  about  what 
he  is  testifying,  and  everything  of  that  character. 
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NEW  TOEK  &  PORTO  RICO  STEAMSHIP  COMPANY 

V. 

PEOPLE  OF  PORTO  RICO. 


Equitt  Practice. 

A  party  has  the  right  to  disregard  a  clearly  defective  plea  and  proceed 
as  if  none  were  filed  by  entering  in  due  time  an  order  taking  the  bill 
pro  confeaso. 

When  nothing  could  have  been  done,  however,  between  the  time  of 
filing  the  defective  plea  and  the  motion  to  set  aside  the  ptv  oonfesso 
order,  on  account  of  the  absence  of  the  judge,  the  order  nisi  taking 
bill  pro  oonfesso  should  be  set  aside,  and  a  plea  properly  verified  and 
certified  allowed  to  be  filed. 

April  10,  1903. 


Messrs.  Pettingill  &  Keedy  for  complainant 

Mr.  J.  8.  Harlan,  Attorney  General,  for  defendant 

HoLT^  Judge,  delivered  the  following  opinion: 

The  motion,  and  affidavit  in  support  thereof,  to  set  aside  the 
order  taking  the  bill  pro  confesso,  filed  in  the  clerk's  oflSce  herein 
on  October  1st,  1902,  and  the  plea  then  tendered,  are  now  noted 
of  record. 

The  bill  was  filed  June  26th,  1902,  and  a  plea  was  then  also 
filed.  It  was  not  due,  however,  until  August,  1902,  rule  day. 
The  plea  was  defective  for  the  want  of  certificate  of  counsel 


FEDERAL  REPORTS.  241 

New  York  &  P.  R.  S.  Co.  v.  People  of  Porto  Rioo. 

that  it  was  well  founded  in  law^,  and  in  not  being  supported  by 
the  afiSdavit  of  the  defendant  that  it  was  not  interposed  for  de- 
lay, and  was  true  in  point  of  fact  The  opposing  counsel,  there- 
fore, had  the  right  to  disregard  it,  and  proceed  as  if  no  plea  had 
been  filed.  An  order  taking  the  bill  pro  confesso  was,  therefore, 
entered  as  a  matter  of  course,  on  September  1st,  1902. 

The  plea  tendered  is  similar  to  the  former  one  in  matter,  and 
the  proper  certificate  and  affidavit  are  attached  to  it  Nothing 
could  have  been  done  in  the  case  between  the  filing  of  the  defec- 
tive plea  and  October  1st,  1902,  owing  to  the  absence  of  the 
judge ;  and  upon  consideration  of  the  affidavit,  the  order  nisi  tak- 
ing the  bill  pro  confesso  is  set  aside,  the  plea  tendered  October 
Ist,  1902,  is  allowed  to  be  filed,  and  the  case  is  to  proceed, 
treating  the  plea  as  to  future  steps  in  the  case  as  if  filed  on  this 

day. 

POBTO  Rioo— 16. 
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PEOPLE  OF  PORTO  RICO,  Complainant, 

V. 

NEW  YORK  &  PORTO  RICO  STEAMSHIP  COMPANY, 

Defendant 


Injunction  Bond — Poweb  to  Require. 

Before  removal  of  r.uit  to  this  court,  the  insular  court,  by  virtue  of  an 
act  of  the  legislature,  granted  the  complainant  an  injunction  without 
bond.  Under  the  equity  practice  this  court  has  a  discretion  to  require 
a  bond  or  not.  As  none  was  given  in  the  insular  court,  and  there  is 
no  express  averment  in  the  answer  of  accruing  damages,  it  would  not 
be  inclined  to  require  it.  Aside  from  this,  however,  there  is  no  au- 
thority to  require  a  bond  where  the  state  or  political  sovereignty 
brings  the  suit 

June  21,  1902. 


Mr.  James  8.  Harlan,  Attorney  General  of  Porto  Rico,  so- 
licitor for  complainant 

Messrs.  Pettingill  &  Keedy,  solicitors  for  defendant 

IIoi-T,  Judge,  delivered  the  following  opinion: 

Defendant  claims  the  right  to  construct  a  pier  in  the  harbor 
of  San  Juan.  The  complainant  sued  out  an  injunction  from  the 
insular  district  court  to  prevent  it  from  doing  so.  Answer  has 
been  filed,  and  the  case  removed  to  this  court  A  motion  is  now 
made  by  the  defendant,  upon  some  eight  or  nine  grounds,  to  dis- 
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solve  the  injunction.    They  involve  a  consideration  of  the  merit 
of  the  case.     The  questions  involved  are  intricate  and  import- 
ant    The  Attorney  General  for  Porto  Rico,  representing  the 
complainant,  has  informed  the  court  that  he  desires  time  to 
brief  the  questions. 

One  of  the  grounds,  however,  is  that  the  injunction  was 
granted  without  the  givini;  of  any  bond,  and  if  it  should  b^ 
finally  held  that  it  was  granted  wrongfully,  defendant  would  be 
remediless  as  to  any  damage.  The  determination  of  this  grounl 
should  not  be  delayed.  It  is  urged  upon  its  part  that  the  com- 
plainant should  be  required  to  give  bond,  or  that  the  suit  should 
be  dismissed.  It  was  granted  in  the  insular  court  without  a  bond 
because  there  is  an  act  of  the  legislature  of  Porto  Rico  expressly 
authorizing  it  in  such  a  case.  The  case  having  been  removed, 
however,  to  this  court,  the  question  is  to  be  governed  by  the 
practice  in  equity  in  this  court.  It  having  been  granted,  how- 
ever, in  the  insular  court  without  bond,  this  court  is  not  in- 
clined to  require  it  unless  in  the  exercise  of  its  discretion 
it  clearly  should  do  so.  It  is  true  that  where  no  undertaking  has 
been  required  upon  the  granting  of  an  injunction,  no  damages 
can  be  awarded  except  in  the  form  of  a  decree  for  the  costs  of  a 
suit  It  is,  however,  a  matter  in  the  discretion  of  the  court 
whether  it  will  require  a  bond.  This  court  has  power,  upon  a 
proper  showing  and  in  proper  cases,  to  grant  an  injunction  with- 
out requiring  any  bond  whatever.  Where,  however,  damages 
are  likely  to  accrue  in  the  event  it  is  wrongfully  sued  out.  it 
will  exact  a  bond.  The  court,  however,  has  been  unable  to  find 
any  authority  for  requiring  it  in  a  case  v/here  the  state  or  po- 
litical sovereignty  brings  the  suit  It  is  urged  that,  unless  re- 
quired, the  individual  may  be  greatly  damaged,  and  have  no 
redress ;  but,  as  it  is  the  sovereignty  suing,  it  would  seem  that 
the  proper  policy  would  be,  if  damages  accrued,  that  the  person 


244  PORTO  RICO 

People  of  Porto  Rioo  v.  New  York  k  P.  R.  S.  06. 

should  look  to  the  lawmaking  power  of  the  state  for  relief,  upon 
the  supposition  that  it  will  always  do  what  is  right  If  a 
political  sovereignty  were  required  to  execute  a  bond  it  would 
be  difficult,  no  doubt,  for  it  to  furnish  security,  and  the  question 
arises,  Who  would  execute  the  bond  for  the  sovereignty  unleas 
legislative  provision  has  first  given  the  power  to  someone  ?  Aside, 
however,  from  this  question,  there  appears  to  be  no  express 
averment  of  damage  in  the  answer.  It  speaks  of  damages  ac- 
cruing, but  does  not  set  forth  any,  or  how  they  will  accrue. 
There  is  no  showing,  from  the  answer,  that  any  delay  by  reason 
of  the  suit  will  involve  damage, — at  least,  there  is  no  express 
averment  upon  this  subject  Under  this  state  of  case,  the  in- 
junction having  been  granted  without  bond  by  the  insular  court, 
this  court  in  the  exercise  of  its  discretion  does  not  think  it 
proper  to  require  one,  even  conceding  that  it  can  be  required 
of  the  complainant.  The  motion  to  dissolve  the  injunction  and 
dismiss  the  bill  upon  the  ground  that  no  bond  has  been  executed, 
is,  therefore,  overruled,  and  the  motion  upon  the  other  grounds 
is  reserved  for  further  consideration.  The  parties  are  required 
to  file  briefs  within  sixty  days. 


FEDERAL  REPORTS.  245 

People  of  Porto  Rico  v.  New  York  &  P.  R.  S.  Co. 


PEOPLE  OF  PORTO  ETCO 

V, 

NEW  YORK  &  PORTO  RICO  STEAMSHIP  COMPANY. 


Vacation  of  Obdeb  Dismissing  Bill — Exceptions  to  Answer. 

1.  Where  complainants  under  equity  rule  63  had  the  right  to  set  excep- 

tions to  the  answer  for  hearing  on  the  second  rule  day  after  they  were 
filed  and  did  not  do  so,  they  have  no  right  to  afterwards  have  said 
exceptions  heard. 

2.  When  the  defendant,  without  making  any  motion  to  dismiss  the  excep- 

tions for  want  of  compliance  with  the  rule,  enters  an  order  dismissing 
the  bill  because  complainant  had  not  set  down  the  exceptions  for  hear- 
ing within  the  specified  time;  and  it  is  sho^Ti  there  was  no  judge 
in  the  jurisdiction  to  hear  them  w^ithin  the  prescribed  time,  and  that 
complainant  moved  in  the  matter  as  soon  as  action  could  be  had  on  the 
return  of  the  judge, — ^the  court  will  exercise  its  discretion  and  allow 
the  reinstatement  of  the  cause. 

April  10,  1905. 


Mr,  J,  8.  Harlan,  Attorney  General,  and  Mr.  F.  Feuille,  As- 
sistant Attorney  General,  for  complainant 

Messrs.  Pettingill  &  Keedy  for  defendant 

HoLT^  Judge,  delivered  the  following  opinion: 

The  answer  was  filed  herein  May  31st,  1902.     Exceptions  to 
it  for  scandal  and  impertinence  were  filed  June  26th,  1902. 
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This  was  in  time.  There  was  no  order  of  reference  to  a  master. 
The  complainant,  the  People  of  Porto  Rico,  under  equity  rule 
63,  should  have  set  them  down  for  hearing  on  the  second  rule 
day  after  they  were  filed.  This  the  complainant  may  do,  as  a 
matter  of  course,  by  an  order  entered  in  the  order  book.  If  he 
does  not  do  so,  they  are  to  be  treated  as  abandoned,  and  the  an- 
swer to  be  regarded  as  sufiicient,  unless  the  court  for  good  cause 
enlarges  the  time.  Under  equity  rule  66,  when  an  answer  thus 
becomes  suflBcient,  the  complainant  must  file  his  replication  on 
or  before  the  next  succeeding  rule  day ;  and  if  he  omit  to  do  so 
the  defendant  is  entitled  to  an  order  of  dismissal  of  the  suit, 
as  a  matter  of  course,  and  the  suit  is  to  stand  dismissed  imless 
the  court,  upon  motion  for  cause  sho\^Ti,  sets  aside  the  order  of 
dismissal,  and  allows  a  nunc  pro  tunc  replication  to  be  filed. 

There  was  no  motion  to  dismiss  the  exceptions  for  noncompli- 
ance with  the  rules,  and  no  step  was  taken  until  the  defendants 
entered  an  order  in  the  order  book  on  September  1st,  1902,  dis- 
missing the  bill.  This  they  had  the  right  to  do,  as  the  rule  day 
had  passed  without  the  complainant  setting  down  the  exceptions 
for  hearing,  when  it  was  its  duty  to  do  so.  This  order  of  dis- 
missal, however,  is  subject  to  the  court's  order.  The  complain- 
ant gave  notice  to  the  defendant  on  October  1st,  1902,  that  the 
exceptions  to  the  answer  would  be  called  up  for  hearing  on  Oc- 
tober 6th,  1902,  and  also  on  October  1st,  1902,  set  them  down 
for  hearing  on  October  6th,  1902,  a  rule  day  of  the  court.  This 
should  be  regarded  as  a  motion  to  vacate  the  order  of  dismissal. 
There  was  no  judge  in  the  island  to  hear  the  exceptions  prior  to 
October,  1902.  The  complainant  moved  in  the  matter  as  soon 
as  action  could  have  been  had ;  and  the  court,  in  the  interest  of 
justice,  should  deal  liberally  in  such  a  matter.  Under  the  equity 
rules,  the  complainant  comes  too  late,  however,  to  insist  upon 
its  exceptions.     Under  rule  63  the  court  could  enlarge  the  time 
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nunc  pro  tunc  for  it  to  do  so,  but  the  court  has  read  this  already 
voluminous  record,  and  is  of  the  opinion  the  cause  will  be  best 
speeded  by  not  doing  so,  but  by  allowing  it  to  proceed  regularly. 
The  order  of  dismissal  is,  therefore,  set  aside  and  the  cause  re- 
instated. It  is  suggested  that  if  there  be  no  equity  in  the  bill, 
this  should  not  be  done ;  but,  without  now  deciding  this  question, 
and  even  if  this  court  should  hereafter  conclude  there  is  none, 
the  reinstatement  of  the  cause  is  a  matter  in  its  discretion,  and  if 
refused,  it  would  perhaps  cut  off  the  consideration  of  the  case 
upon  the  merits  upon  an  appeal. 

Leave  is  given  the  complainant  to  reply,  if  desired,  within 
thirty  days,  and  the  cause  is  now  submitted  upon  the  motion  to 
vacate  the  preliminary  injunction  and  to  dismiss  the  bilL 
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PEOPLE  OF  PORTO  RICO 

V. 

NEW  YORK  &  PORTO  RICO  STEAMSHIP  COMPANY. 


ManoTf  TO  Dissolve  Tempobaby  Injunction  and  Dismiss  Bn.L — ^Pubuo 
Lands — Militaby  License — Ripabian  Rights — Injunction. 

1.  While  parties  are  perfecting  pleadings  it  would  be  irregular  to  act  upon 

a  motion  to  dismiss  bill  for  want  of  equity,  although  determining  the 
motion  to  dissolve  temporary  injunction  may  virtually  determine  the 
case. 

2.  By  the  treaty  of  Paris  the  United  States  was  vested  with  the  right 

formerly  belonging  to  Spain  in  crown  lands  in  Porto  Rico;  and  the 
War  Department  had  power  to  grant  a  revocable  license  for  the 
building  of  a  wharf  in  the  harbor  of  San  Juan. 

3.  A  complainant  owning  the  riparian  right  to  harbor  shores  can  enjoin  the 

building  of  a  wharf  which  would  rest  on  those  shores,  but  cannot  en- 
join the  use  of  the  navigable  waters  of  the  harbor,  for  they  belong 
to  the  United  States. 

4.  A  complainant,  to  obtain  injunctive  relief,  must  present  an  equitable 


Navigable  waters — riparian  rights.  The  authorities  bearing  on  various 
questions  relating  to  the  rights  of  riparian  proprietors  in  the  shore  bor- 
dering on,  and  the  land  under,  navigable  waters,  are  presented  in  the  fol- 
lowing editorial  notes:  What  loaters  are  nqvigahJef  notes  to  Willow  River 
Club  V.  Wade,  42  L.  R.  A.  305;  Gibson  v.  United  States,  41  L.  ed.  U.  S. 
997:  What  are  navigable  waters  of  the  United  States,  notes  to  United 
States  V.  The  Montello,  22  L.  ed.  U.  S.  391 ;  Perry  v.  Haines,  48  L.  ed.  U. 
S.  73;  State  control  as  distinguished  from  Federal  control  over  navigable 
waters,  note  to  Gibson  v.  United  States,  41  L.  ed.  U.  S.  997 ;  Public  rights 
on  navigable  waters,  note  to  Gibson  v;  United  States,  41  L.  ed.  U.  S.  997 ; 
Obstruction  of  navigable  stream  by  log  boom,  note  to  United  States  v. 
Bellingham  Bay  Boom  Co.  44  L.  ed.  U.  S.  437;  Right  to  use  stream  for 
floating  logs,  note  to  Carlson  v.  St.  Louis  River  Dam  &  Improv.  Co.  41  L. 
R.  A.  371;  Right  of  owner  of  upland  to  access  to  navigable  water,  note 
to  Washington  ex  rel.  Denny  v.  Bridges,  40  L.  R.  A.  593;  Right  of  access 
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state  of  case.  Where  a  revocable  license  granted  by  the  War  Depart- 
ment provided  that  the  United  States  or  Porto  Rico  reserves  the  right 
after  three  months'  notice  to  take  the  wharf  from  the  licensee  upon 
the  payment  of  the  value  of  the  structure,  and  the  complainant  se^s 
by  injunction  to  prevent  the  repair  of  said  wharf  when  injured  by 
fire,  it  must  show  that  it  has  done  equity  and  complied  with  the 
terms  ol  the  license  by  the  offer  to  the  company  of  its  value,  before 
the  court  will  act  by  injunction. 

May  4,  1903. 


Mr.  J,  8.  Harlan,  Attorney  General,  for  complainant 

Messrs.  John  G.  Carlisle,  E.  B.  Whitney,  N.  B.  K.  Pettin- 
gill,  and  F.  K.  Curtis  for  defendant 

Hoi-T,  Judge,  delivered  the  following  opinion: 

This  action  was  begun  in  the  insular  district  court  for  San 
Juan  on  April  17th,  1902,  in  the  name  of  The  People  of  Porto 
Rico,  to  prevent  the  New  York  &  Porto  Rico  Steamship  Com- 
pany from  repairing  or  rebuilding  the  wharf  or  pier  in  the 

to  water,  note  to  Slater  v.  Gunn,  41  L.  R.  A.  268;  Title  to  land  under 
xoater,  note  to  Goff  v.  Cougle,  42  L.  R.  A.  161 ;  Title  to  land  between  high 
Whd  low  water  mark,  note  to  Waverly  Water  Front  Improv.  &  Development 
Co.  V.  White,  45  L,  R.  A.  227;  The  law  of  accretion  to  shore  land,  note 
to  De  Lassus  v.  Faherty,  58  L.  R.  A.  193;  Effect  of  sudden  submergence 
upon  title  to  land,  note  to  Chicago  v.  Ward,  38  L.  R,  A.  849;  Division  of 
water  front,  alluvion,  and  flats  between  adjoining  riparian  oumers,  note 
to  Northern  Pine-Land  Co.  v.  Bigelow,  21  L.  R.  A.  776;  Separation  of 
riparian  rights  from  upland,  note  to  Gratz  v.  Land  &  River  Improv.  Co.  40 
L.  R,  A.  393. 

Wharves.  Public  right  of  access  to  water,  note  to  Slater  v.  Gunn,  41 
L.  R.  A.  268;  Right  of  United  States  and  the  states  to  shore  lands  and 
accretions  against  piers,  note  to  Doe  ex  dem.  Hallett  v.  Beebe,  14  L.  ed. 
U.  S.  35;  Right  of  riparian  otonet  to  construct,  note  to  Ex  parte  Easton, 
24  L.  ed.  U.  8.  373. 
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harbor  of  San  Juan  that  bad  been  partially  destroyed  by  fire 
on  April  30th,  1901.  A  temporary  injunction  upon  an  ex 
parte  hearing  was  sued  out,  and  then  the  case  was  in  the  proper 
manner  transferred  to  this  court. 

A  motion  is  now  made  by  the  defendant  to  dissolve  the  in- 
junction and  dismiss  the  bill  for  want  of  equity.  In  this  mo- 
tion the  defendant  is  the  actor,  and  its  answer  is  to  be  taken  as 
true  so  far  as  responsive  to  the  bill. 

It  is  proper  at  this  stage  of  the  case  to  determine  only  the  mo- 
tion to  dissolve  the  injunction,  even  though  this  may  virtually 
determine  the  case.  It  would  be  irregular  to  act  upon  the  mo- 
tion to  dismiss  the  bill  for  want  of  equity  while  the  parties  are 
perfecting  the  pleadings.  Lavega  v.  Lapsley,  1  Woods,  428, 
Fed.  Cas.  No.  123 ;  Betts  v.  Lewis,  19  How.  72,  15  L.  ed.  576. 

From  the  fall  of  1898  to  May  1st,  1900,  when  civil  govern- 
ment was  organized  in  Porto  Rico,  the  War  Department  of  the 
United  States  was  the  governing  power.  It  was  both  the  de 
facto  and  the  de  jure  government  of  Porto  Rico.  Early  iu 
1899  the  New  York  &  Porto  Rico  Steamship  Company  applied 
to  the  military  authorities  for  a  franchise  to  construct  and  main- 
tain a  pier  in  the  harbor  of  San  Juan.  The  application  reached 
the  Secretary  of  War,  and  he  applied  to  the  military  commander 
in  Porto  Rico  for  information  upon  the  subject.  Opinions 
were  given  by  various  officials,  including  the  law  officer  of  the 
War  Department;  the  matter  was  fully  investigated  as  to  its 
policy  and  legality,  and,  finally,  on  September  5th,  1899,  not  a 
franchise,  but  a  license,  was  granted  by  the  acting  Secretary  of 
War  for  its  erection.  Subsequently,  and  on  February  2.Sth, 
1900,  a  second  license  was  granted  by  the  Secretary  of  War. 
It  was  like  the  first  one,  save  it  authorized  the  construction  of  a 
longer  pier.  It  was  entitled  "Revocable  License."  The  pre- 
amble recited :  "The  New  York  &  Porto  Rico  Steamship  Com- 
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pany  is  hereby  granted  a  license,  revocable  at  will  by  the  Secre- 
tary of  War,  to  build  and  maintain  a  wharf  and  building  there- 
on in  the  harbor  of  San  Juan,  Porto  Rico,  at  the  location  shown 
on  the  attached  drawing,  upon  the  following  provisions  and  con- 
ditions." Among  the  conditions  it  was  provided  that  vessels 
owned  or  chartered  by  the  United  States  and  in  the  military 
or  naval  service  w^ere  to  have  the  privilege  of  lying  at,  receiving 
and  discharging  freight  from,  the  wharf  without  dues,  the  right 
not  to  be  exercised  so  as  to  interfere  with  its  use  by  the  licensee. 

Under  condition  10,  the  material  and  work  done  was  to  be 
approved  by  the  United  States  engineer,  and  the  cost  thereof  be 
reported  to  the  Secretary  of  War;  and  condition  11  provided: 
"The  United  States  or  Porto  Rico  reserves  the  right  at  any  time, 
after  three  months'  notice,  to  take  the  wharf  from  the  licensee 
upon  paying  to  it  the  value  of  the  structure  at  the  time  it  shall 
be  so  taken,  and  the  amount  paid  shall  not  exceed  the  original 
cost  of  the  same,  as  may  be  fixed  under  condition  10.  In  case 
the  United  States  or  Porto  Rico  phould  claim  that  the  value  of 
the  structure  when  seized  and  taken  is  less  than  its  original  cost, 
the  extent  of  deterioration  or  diminution  from  the  original  value 
shall  be  determined  by  a  board  or  commission  of  four  members, 
two  of  whom  shall  be  appointed  by  the  United  States  and  two 
by  the  licensee  or  its  successor.  If  the  four  members  thus 
chosen  and  appointed  shall  not  be  able  to  agree,  they  may 
choose,  by  mutual  agreement,  a  referee,  whose  decision  shall 
be  final ;  and  in  no  case  shall  the  amoimt  to  be  paid  exceed  the 
original  cost  as  fixed  under  the  provisions  of  condition  10." 

Under  this  license,  the  defendant  company,  about  February, 

1900,  erected  a  w^harf  costing  over  $100,000.     On  April  30th, 

1901,  it  was  destroyed  by  fire,  save  the  piling  and  approaches. 
The  tops  of  the  piles  were  left  in  a  charred  condition.  The 
defendant  company  put  iron  caps  thereon,  and  were  about  to  re- 
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build  the  pier,  when  it  was  first  stopped  by  the  police  force  of 
San  Juan,  and  then  by  the  injunction  in  this  case. 

It  is  contended  by  the  complainant  that  the  license  was  rev- 
ocable at  pleasure,  and  could  be  done  without  any  compensation 
whatever  to  the  steamship  company  for  the  value  of  the  structure 
when  it  might  be  revoked ;  that  it  was  entirely  optional  with  the 
United  States  or  Porto  Rico  (as  the  one  or  the  other  at  the  time 
might  have  the  right)  whether  it  would  take  the  wharf  by  the 
payment  of  its  value.  The  other  side  concedes  the  license  was 
revocable ;  but  that  if  done,  it  must  be  as  provided  in  condition 
11,  to  wit,  by  payment  of  the  then  value;  that  this  was  the 
method  of  revocation. 

Much  has  been  said  in  argument  as  to  the  right  to,  and  con- 
trol of,  the  harbor  and  its  shores.  In  Porto  Rico  the  Spanish 
government  held  as  national  property  the  submerged  lands  in 
the  harbors,  the  land  between  high  and  low  watermark,  and  a 
zone  of  service  in  San  Juan  extending  back,  approximately  50 
feet,  from  high  watermark.  The  bulkheads  and  shore  line  were 
crown  property  and  controlled  by  a  junta,  or  board.  By  the 
treaty  of  Paris  the  United  States  was  vested  with  the  title  for- 
merly belonging  to  Spain.  It  came  into  the  control,  not  only 
of  the  submerged  land  in  the  harbor  and  the  waters  thereof,  but 
also  of  the  shore  line.  In  the  organic  act,  creating  civil  govern- 
ment in  Porto  Rico,  of  April  12th,  1900,  §  13,  the  United  States 
transferred  the  control  of  the  harbor  shores,  not  including,  how- 
ever, harbor  areas  or  navigable  waters,  to  Porto  Rico. 

Undoubtedly  the  complainant  cannot  enjoin  the  building  of 
a  wharf  over  the  navigable  waters  or  submerged  land  in  the 
harbor.  They  are  subject  to  the  control  of  the  United  States, 
but  the  riparian  right  upon  which  the  wharf  rests  is  now  in 
Porto  Rico,  and  while  the  bill  in  this  case  asks  more,  it  should 
be  regarded  as  one  to  enjoin  the  company  from  using  the  shore  as 
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a  resting  place  for  the  end  of  its  pier,  or  as  a  landing  place  for 
it  In  other  words,  that  the  complainant  is  entitled  to  free  ac- 
cess to  and  from  the  harbor  shore.  Undoubtedly  it  may  or- 
dinarily protect  such  a  right  from  interruption  by  injunction. 
To  have  free  and  unobstructed  access  from  its  land  to  the  abut- 
ting harbor  is  a  property  right,  and  injunctive  relief  against  its 
continuous  invasion  may  be  had.  Any  unauthorized  appropri- 
ation of  public  property  may  be  enjoined  in  equity.  Coosaw 
Min.  Co.  V.  South  Carolina,  144  II.  S.  550,  36  L.  ed.  537,  12 
Sup.  Ct.  Rep.  689. 

When  the  defendant  proposed  to  rebuild,  by  virtue  of  the 
right  a  licensee  has  to  repair,  it  applied  to  the  War  Department 
for  privilege  to  do  so,  and  the  Secretary  of  War  gave  permission. 
It  is  claimed  the  complainant  cannot,  therefore,  maintain  this 
action.  This  permission  evidently,  however,  referred  only  to 
the  navigable  waters  under  liie  control  of  the  United  States, 
and  was  but  the  customary  license  in  such  a  case.  The  argu- 
ment, therefore,  that  having  been  authorized  by  the  Secretary 
of  War  under  the  provisions  of  the  river  and  harbor  act  it  is 
not  a  nuisance,  cannot  affect  the  complainant's  right  to  the  in- 
junction if  otherwise  entitled  to  it. 

It  is  said  the  license  was  revoked  ipso  facto  when  the  mili- 
tary authority  ceased  in  Porto  Rico,  and  if  this  be  not  so,  that 
then  it  was  revoked  by  the  transfer  from  the  United  States  to 
Porto  Rico  of  the  control  of  the  harbor  shore,  and  that,  in  any 
event,  the  legislature  of  Porto  Rico  by  the  act  of  February  21st, 
1902,  expressly  revoked  all  right  that  the  defendant  company 
had  as  to  the  harbor  of  San  Juan.  Undoubtedly  an  executive 
oflScer  of  the  United  States  cannot  grant  its  property.  This 
power,  by  the  Constitution  of  the  United  States,  is  vested  in 
Congress.  This  license,  however,  was  given  when  the  military 
authorities  were  the  governing  power  in  Porto  Rico.     It  must 
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be  presumed  there  was  a  necessity  for  it  By  its  terms  a  bene- 
fit was  to  accrue  to  the  United  States.  Its  vessels  were  to  have 
the  use  of  the  wharf  free.  The  parties  undoubtedly  contemplat- 
ed that  the  defendant  company  would  expend  a  large  sum  of 
money  in  its  construction.  The  license  may  properly  be  read  in 
the  light  of  the  official  correspondence  that  preceded  the  grant- 
ing of  it,  and  which  is  in  the  record.  While  it  provides  for 
revocation  at  will,  and  which  means  at  any  time,  it  would  be  in- 
equitable to  permit  one  party  to  arbitrarily  revoke  it  without  fair 
return  to  the  other.  If  this  be  not  so,  then  the  defendant  com- 
pany might  have  built  a  pier  costing  thousands  of  dollars  and 
its  license  have  been  revoked  within  a  month  after  its  doing  so 
without  any  return  to  it  for  its  expenditure.  This,  in  eifect^ 
would  work  a  fraud.  The  structure  is  of  such  a  character  and 
in  such  a  place  that  its  value  would  thereby  have  been  destroyed. 
No  compensation  for  so  much  of  the  structure  as  remains  un- 
destroyed  has  been  oflFered  to  the  defendant;  none  has  been  pro- 
posed ;  there  has  been  no  oifer  that  it  be  ascertained ;  injunctive 
relief  is  not  asked  upon  any  such  condition,  but  that  the  use  be 
enjoined  without  any  compensation  whatever  for  so  much  of  the 
work  as  is  yet  in  existence,  or  making  any  provision  for  any. 
The  question  of  what  is  equitable  should  have  consideratioit 
The  Congress  of  the  United  States  in  the  act  of  July  Ist,  1902, 
granting  public  lands  to  Porto  Rico,  has  recognized  this  by 
providing  that  nothing  contained  in  the  act  is  to  affect  any  legal 
or  equitable  rights  acquired  by  any  party  under  any  contract, 
lease,  or  license  made  by  the  United  States  prior  to  May  Ist, 
1900. 

During  the  military  occupation  of  New  Orleans  in  the  Civil 
War  of  1861-5,  a  lease  of  water  front  property  was  made  to  a 
steamship  company  by  city  authorities  appointed  by  military  au- 
thorities.    It  was  really  a  lease  by  the  latter.     It  gave  the  ex- 
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elusive  right  for  the  terra  of  ten  years  upon  the  payment  of  an 
annual  rental,  and  the  company  expended  a  large  sum  of  money 
upon  the  improvements  specified  in  the  lease.  Within  a  few 
months  after  its  execution  the  military  commander  forbade  the 
military  city  authorities  to  grant  any  right  extending  longer  than 
the  establishment  of  civil  government,  and  in  less  than  two 
months  thereafter  the  city  government  was  transferred  to  the 
civil  authorities.  A  month  after,  these  authorities  undertook 
to  remove  by  force  a  part  of  the  wharf  property.  In  a  suit  by 
the  company  for  injunction  and  damages,  it  was  urged  that 
whatever  power  the  military  authorities  possessed  terminated 
with  the  end  of  hostilities,  but  the  Supreme  Court  of  the  United 
States  in  passing  upon  'the  matter,  as  reported  in  New  Orleans 
v.  New  York  Mail  S.  S.  Co.  20  Wall.  387,  22  L.  ed.  354,  held 
that  the  lease  w^as  a  fair  and  reasonable  exercise  of  the  power 
vested  in  the  military  authorities,  and  sustained  the  injunction. 
In  this  case  the  steamship  company  is  the  defendant,  and  the 
complainant  is  the  one  asking  equitable  interference.  To  obtain 
it  the  complainant  must  present  an  equitable  state  of  case.  It 
must  be  understood  that  this  court  does  not  hold  that  the  license 
in  this  case  continues  as  a  vested  right  against  the  complainant 
This  opinion  is  not  based  on  any  such  ground,  but  that  the  com- 
plainant should  do  equity  before  asking  it ;  and  not  appearing  in 
this  light  the  temporary  injunction  herein  is  dissolved. 
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IN  RE  SOBEIXOS  DE  ARMAS. 


Involuntabt  Bankruptct. 

1.  Generally  an  affidavit  in  a  cause  should  not  be  made  by  the  attorney. 

In  strict  equity  practice  such  an  affidavit  would  be  invalid  if  made  in 
a  suit  then  pending,  and  not  merely  preparatory  to  the  commence- 
ment of  it. 

2.  A  petition  in  bankruptcy  should  be  verified  by  the  petitioner,  or,  if  veri- 

fied by  another,  the  reasons  therefor  should  be  given.  The  forms  and 
rules  in  banl^ruptcy  prescribed  by  the  Supreme  Court  must  be  given 
a  practical  construction  to  promote  justice. 

3.  A  duly  authorized  agent  may,  where  all  the  petitioners  reside  and  are 

out  of  the  district,  be  allowed  to  make  the  affidavit  to  an  involuntary 
petition,  but  his  authority,  and  means  of  knowledge  should  appear 
in  such  affidavit. 

4.  There  is  no  presumption  of  fact  that  one  claiming  to  be  a  special  agent 

has  been  regularly  appointed.  When  a  petition  in  bankruptcy  is  veri- 
fied by  an  agent  he  should,  if  required,  show  his  authority  to  so  act. 

November  24,  1902. 


Messrs.  Horton  &  Comwell  for  creditors. 

Mr,  Jose  Hermandez  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  proceeding  in  involuntary  bankruptcy  by  nonresi 
dent  creditors  of  the  defendants.  This  motion  was  made  by  the 
latter  within  the  time  allowed  them  to  answer,  to  set  aside  the 
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subpoena  and  all  proceedings  herein,  and  to  dismiss  the  petition. 
It  is  based  upon  these  grounds,  to  wit:  (1)  That  it  was  verified 
before  a  notary  public  who  is  one  of  the  attorneys  for  the  peti- 
tioning creditors;  (2)  that  the  petition  is  not  verified  by  the 
creditors  or  any  of  them  in  person;  (3)  that  it  was  verified  by 
the  agents  of  the  creditors  without  authority  appearing  to  do  so. 

The  body  of  the  petition  shows  that  the  petitioners  are  non- 
residents. The  affidavit  is  made  by  their  agents,  and  merely 
states  that  the  averments  of  the  petition  are  true.  The  attor- 
neys for  the  petitioners,  as  subscribed,  are  Horton  &  Comwell, 
and  neither  of  them  verify  the  petition.  The  affidavit  to  it 
by  the  agents  was  made  before  one  of  the  attorneys,  to  wit,  F.  L. 
Comwell,  as  a  notary  public.  It  is  urged  that  the  affidavit  does 
not  show  it  was  made  within  the  district  of  the  notary ;  also  that 
it  was  made  before  one  of  the  attorneys  for  petitioners,  and 
therefore  is  invalid.  The  statement  of  venue  in  the  verification 
shows  it  was  made  in  Porto  Rico,  and  before  a  notary  public  of 
Porto  Rico.     His  district  was  coextensive  with  Porto  Rico. 

Generally  an  affidavit  in  a  cause  should  not  be  made  by  the  at- 
torney. Whether  this  invalidates  it  is  a  disputed  question.  Cer- 
tainly, however,  to  have  this  effect,  he  must  be  the  attorney  of 
record  in  the  suit  at  the  time.  If  so,  in  strict  equity  practice  it 
invalidates  the  affidavit,  but  the  proceeding  must  then  be  pend- 
ing, and  the  affidavit  not  be  merely  preparatory  to  the  commence- 
ment of  the  suit.    Re  Kindt,  3  Am.  Bk.  Rep.  443,  98  Fed.  403. 

When  this  affidavit  was  made  this  proceeding  had  not  been  in- 
stituted. 

The  bankruptcy  act  requires  all  pleadings  setting  up  facts  to 
be  verified ;  and  a  petition  should  be  verified  by  the  petitioner,  or 
the  reason  for  its  being  verified  by  another  set  forth.  The  Su- 
preme Court  of  the  United  States  has  prescribed  a  form  of  af- 
fidavit to  a  petition  in  bankruptcy.  These  forms  and  rules, 
Porto   Rico— 17. 
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however,  must  be  given  a  practical  construction  and  one  that 
will  promote  justice.  Technical  exactness  in  a  formal  matter 
might  defeat  it.  If  it  were  imperatively  required  that  the  peti- 
tioner should  in  all  cases  verify  the  petition,  it  would  often  re- 
quire him,  although  a  nonresident,  to  come  to  the  district  to  ob- 
tain information  in  order  to  make  the  verification.  Often  there 
would  be  no  time  to  do  this.  This  would  often  be  a  needless 
hardship,  and  would  often  render  the  law  inoperative.  A  duly 
authorized  agent  may,  therefore,  under  some  circumstances,  for 
instance  where  all  the  petitioners  reside  and  are  out  of  the  dis- 
trict, be  allowed  to  make  the  affidavit,  but  his  authority  to  do  so 
should  appear.  Re  Simonson,  1  Am.  Bk.  Rep.  197,  92  Fed. 
904. 

The  requirement  of  a  proper  verification  is  for  the  defend- 
ant's benefit,  and  he  has  the  right  to  demand  it  It  is  a  shield 
to  him.  A  defective  verification  is,  however,  not  jurisdictional. 
It  may  be  waived ;  if  an  answer  is  filed  to  the  merits,  it  is  a 
waiver  of  all  formal  defects  in  the  petition  that  do  not  go  to  the 
jurisdiction  of  the  court. 

No  affidavits  having  been  filed  for  or  against  this  motion  it 
must  be  determined  upon  the  face  of  the  papers.  It  is  averred 
in  the  body  of  the  petition  that  the  petitioners  are  nonresidents. 
It  is  true  it  is  not  stated  that  at  the  time  it  was  verified  the  in- 
dividual petitioners  were  absent  from  Porto  Rico,  and  that  the 
one  petitioner  that  is  a  corporation  had  then  no  officer  in  the  dis- 
trict; but  waiving  this  matter,  no  authority  is  shown  by  those 
who  verify  the  petition  as  agents  to  do  so,  or  what  source  of 
knowledge  they  had,  if  any,  of  the  facta,  and  how,  if  at  all,  they 
were  acquainted  with  them,  or  had  the  necessary  knowledge  to 
make  the  affidavit 

In  the  case  of  Re  Chequasset  Lumber  Co.  7  Am.  Bankr.  Rep. 
p.  87,  112  Fed.  56,  affidavits  were  filed  upon  hearing  the  motion 
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to  quash  the  suhpoena,  showing  that  the  agent  had  the  necessary 
authority,  and  how  he  had  knowledge  of  the  matters  set  forth  in 
the  petition. 

Substance  should  not  be  sacrificed  to  form,  but  the  bankrupt 
act  is  quite  summary  in  its  working,  and  the  defendant  is  entitled 
to  insist  upon  a  compliance  with  the  provisions  of  the  law,  which 
otherwise  may  work  a  serious  injury  to  him.  There  is  no  pre- 
sumption of  fact  that  one  claiming  to  be  a  special  agent  has  been 
regularly  appointed ;  and  in  my  opinion  it  is  not  only  fair  but 
just  to  the  defendant,  and  that  it  was  the  intention  of  the  law- 
maker that  when  a  petition  in  bankruptcy  is  sworn  to  by  an  agent 
he  should,  if  required,  show  his  authority  to  so  act,  and  it  would 
be  quite  proper  for  him  to  briefly  state  the  means  of  knowledge 
enabling  him  to  verify  the  petition. 

It  not  being  properly  verified,  there  was  no  warrant  for  the  is- 
sual  of  the  subpoena.  It,  and  the  service  thereof,  is  therefore, 
quashed,  but  the  petitioners  will  be  allowed  a  reasonable  time 
within  which  to  make  the  proper  verification  if  desired. 
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IN  RE  SOBRINOS  DE  ARMAS. 


INVOLUNTABY      BANKRUPTCY — ^DBMUBBEB      TO      PETITION — SUSPENSION      OF 

Payments  as  Acts  or  Bankruptcy. 

1.  A  petition  in  bankruptcy  should  show  the  alleged  bankrupt's  business; 

and  a  person  "trading"  is  not  within  the  excepted  class. 

2.  A   firm   is  not   insolvent   if  the  partnership   assets,   adding  individual 

assets  less  exemptions  and  individual  debts,  will  pay  the  firm  debts. 

3.  A  petition  on  the  part  of  the  alleged  bankrupt,  to  a  local  court  under 

the  local  law,  to  be  allowed  to  go  into  "suspension  of  payments," 
acknowledging  his  inability  to  pay  his  debts,  and  asking  a  release  of 
part  of  his  indebtedness  and  further  time  within  which  to  pay  the 
balance,  but  failing  to  admit  a  willingness  to  be  adjudged  bankrupt 
under  the  national  bankruptcy  law,  is  not  an  act  of  bankruptcy. 

March  25,  1903. 


Messrs.  Horton  &  Comwell  for  creditors. 

Mr.  Jose  Hernandez  for  defendants. 

HoLT^  Judge,  delivered  the  following  opinion: 

Certain  nonresident  creditors  of  the  firm  of  Sobrinos  de 
Armas  petition  to  have  them  declared  involuntary  bankrupts. 
A  demurrer  is  presented  by  one  of  the  firm,  and  also  by  certain 
opposing  creditors.  Both  demurrers,  however,  present  the  same 
grounds,  and  may,  therefore,  be  considered  together.  A  de- 
murrer admits  facts  well  pleaded.     If,  therefore,  the  petition  is 
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good  upon  its  face,  the  demurrers  must  be  overruled ;  otherwise, 
sustained. 

The  first  ground  is  that  the  petition  does  not  aver  the  business 
of  the  firm,  and  fails  to  show  but  what  it  is  of  a  class  that  can- 
not be  adjudged  involuntary  bankrupts.  A  petition  in  involun- 
tary bankruptcy  properly  should  show  the  alleged  bankrupt's 
business,  or  that  he  does  not  fall  within  the  classes  excepted  from 
its  operation.  It  must  describe  his  business  sufficiently  to  show 
that  he  is  subject  to  be  adjudged  an  involuntary  bankrupt 
Bradenburg,  Bankr.  pp.  87,  298 ;  Collier,  Bankr.  p.  49. 

It  is  true  the  petition  fails  to  aver  in  so  many  words  that 
they  are  merchants,  but  does  aver  that. they  are  partners  trading 
under  the  firm  name  of  Sobrinos  de  Armas.  A  "trader"  is  de- 
fined as  one  who  makes  it  his  business  to  buy  merchandise  or 
goods  and  chattels,  and  sell  the  same  again  for  the  purpose  of 
making  a  profit ;  and  a  person  of  this  class  is  not  within  the  ex- 
cepted class.  Moreover,  the  petition  avers  that  they  applied  for 
a  "suspension  of  payments"  under  the  local  law,  and  only  a  mer- 
chant could  do  so.  This  objection  is  not,  therefore,  well  found- 
ed. The  next  one  is  that  the  petitioners  aver  they  have  provable 
claims  in  excess  of  credits  in  a  sum  of  more  than  $500.  It  is 
urged  that  this  is  a  statement  of  a  legal  conclusion  merely. 
Facts,  and  not  legal  conclusions,  must  be  alleged.  It  is  not  suf- 
ficient to  aver  that  the  petitioner  has  a  "provable  claim."  Facts 
must  be  averred  showing  it  is  one.  Bradenburg,  Bankr.  p.  288 ; 
Loveland,  Bankr.  p.  151. 

In  this  instance,  however,  the  petition  sets  forth  in  detail  the 
character  of  the  claims,  their  amount,  and  that  they  are  for  goods 
sold  to  Sobrinos  de  Armas.     It  shows  they  are  provable  claims. 

This  objection  is,  therefore,  overruled. 

The  third  objection  is  that  the  petition  does  not  aver  the  in- 
solvency both  of  the  firm  and  of  each  member.     It  is  proper  in 
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a  petition  to  aver  the  insolvency  of  both  the  firm  and  its  mem- 
bers. An  averment  that  the  partnership  is  insolvent,  meaning 
that  the  firm  assets  are  not  suflScient  to  pay  the  firm's  debts,  is 
not  sufficient.  The  reason  is  that  the  partners  are  liable  hi 
solido  for  the  firm  debts.  It  is  true  the  firm  assets  must  be  first 
applied  to  the  payment  of  the  firm  debts,  and  individual 
creditors  have  the  prior  right  to  look  to  the  individual  property, 
but  this  looks  merely  to  marshaling  the  assets.  Any  excess  of 
assets  either  way  must  go  to  pay  the  other  debts.  A  finn  is  not 
insolvent  if  the  partnership  assets,  adding  individual  assets  less 
exemptions  and  individual  debts,  will  pay  the  firm  debts.  In 
this  instance,  however,  the  petition  avers  the  insolvency  of  each 
individual  member  of  the  firm,  and  this  is  sufficient,  as  they  are 
the  o^vners  of  both  the  firm  and  individual  assets  as  well. 

This  objection  is,  therefore,  also  overruled. 

The  next  ground  of  the  demurrer  is  novel,  and  presents  a 
somewhat  troublesome  question.  It  is  that  the  petition  does  not 
aver  any  act  of  bankruptcy.  There  is  no  averment  that  the  al- 
leged bankrupts  have  made  way  improperly  with  any  of  their 
property ;  or  have  allowed  any  preference ;  or  have  made  a  gen- 
eral assignment  for  the  benefit  of  their  creditors.  The  bankrupt 
law,  however,  provides  that  an  admission  in  writing  of  inability 
to  pay  the  debtor's  debts  by  him,  and  his  willingness  to  be  ad- 
judged a  bankrupt,  is  an  act  of  bankruptcy,  and  that  he  may  bo 
adjudged  an  involuntary  bankrupt  upon  this  ground. 

The  ground  set  forth  in  the  petition  upon  which  it  is  sought 
to  declare  these  parties  bankrupts,  is  that,  being  insolvent,  they, 
within  four  months  before  the  filing  of  the  petition,  petitioned 
an  insular  district  court  of  Porto  Eico  for  "suspension  of  pay- 
ments," admitting  in  their  petition  their  inability  to  pay  their 
obligations,  and  asking  a  release  of  50  per  cent  of  their  indebted- 
ness, and  a  term  of  three  years  within  which  to  pay  the  remain- 
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ing  50  per  cent  at  various  dates  and  times,  such  payment  to  be  a 
full  discharge  of  their  indebtedness.  It  is  claimed  that  this,  in 
substance  at  least,  amounts  to  an  admission  in  writing  of  their 
inability  to  pay  their  debts,  and  their  willingness  to  be  adjudged 
bankrupts  on  this  ground ;  and  that  therefore  they  have  commit- 
ted an  act  of  bankruptcy,  and  come  within  the  terms  of  the  bank- 
rupt law.  This  is  the  only  ground  upon  which  it  is  asked  that 
they  be  declared  bankrupts. 

The  proceeding  known  as  "suspension  of  payments"  is  pecu- 
liar to  the  local  law.  There  is  also  separate  provision  in  it  as  to 
insolvency  and  bankruptcy.  The  petition  In  this  case  avers  an 
admission  in  that  proceeding;  for  the  suspension  of  payments,  of 
inability  on  the  part  of  Sobrinos  de  Armas  to  pay  their  debts. 
It  does  not  aver,  however,  that  in  that  proceeding  they  admitted 
a  willingness  to  be  adjudged  bankrupt. 

To  constitute  this  act  of  bankruptcy  imder  the  United  States 
law  of  bankruptcy  three  things  are  essential :  First,  the  admission 
must  be  in  writing ;  second,  it  must  contain  an  admission,  either 
expressly  or  so  strong  impliedly  as  to  leave  no  doubt,  of  inability 
to  pay  the  indebtedness;  and,  third,  a  willingness  to  be  adjudged 
a  bankrupt.  In  this  summary  character  of  proceeding  these 
provisions  should  be  construed  strictly  as  to  the  proposed  bank- 
rupt. If  he  has  not  admitted  his  willingness  to  be  adjudged  a 
bankrupt  because  of  inability  to  pay  his  debts,  he  should  not  be 
adjudged  one.  "Willingness  to  be  adjudged  a  bankrupt"  must 
mean  to  be  adjudged  such  under  and  according  to  the  national 
bankrupt  law.  His  property  is  then  taken  out  of  his  control  and 
summarily  sold;  and  he  is  subjected  to  all  the  requirements  of 
the  bankrupt  law  as  to  examination,  etc.  In  the  "suspension  of 
payments"  he  does  not  ask  or  consent  to  this,  but  for  time  to 
pay ;  and  he  may  ask  that  the  court,  upon  the  action  of  creditors, 
give  him  a  certain  reduction  of  his  indebtedness.     In  short,  it 
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IB  a  composition  with  his  creditors.  An  admission,  even  in  a 
letter,  by  a  debtor  of  his  inability  to  pay  Kis  debts,  and  that  he 
is  willing  to  be  declared  a  bankrupt,  would  be  sufficient  to  con- 
stitute aa  act  of  bankruptcy  under  the  provision  cited  of  the 
bankrupt  law;  but  the  application  for  a  "suspension  of  pay- 
ments" with  a  reduction  of  indebtedness  does  not  amount,  in 
i^ubstance  even,  to  expressing  a  willingness  to  be  declared  a  bank- 
rupt, within  the  United  States  law. 

It  results  that  the  petition  fails  to  aver  an  act  of  bankruptcy 
within  the  terms  or  meanii\g  of  the  bankrupt  law,  and  the  de- 
murrer to  the  petition  must,  upon  this  ground,  be  sustained. 

It  occurs  to  the  court  that  under  the  general  rule  that  amend- 
ments will  not  be  allowed  introducing  new  facts  or  changing  es- 
sentially the  ground  of  the  application  unless  for  very  special 
reasons  and  where  a  furtherance  of  justice  requires  it,  that  the 
petition  in  this  case  cannot  be  made  good,  but  ten  days'  time  is 
allowed  within  which  an  amendment  may  be  tendered;  other- 
wise, the  petition  will  be  dismissed* 

The  demurrers  are  sustained. 
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VILLAR  &  COMPANY 

V. 

NEW  YORK  &  PORTO  RICO  STEAMSHIP  COMPANY. 


J.  OCHOA  HERMANOS 

V, 

SAME. 


SUCCESSORS  OF  M.  LOMBA  &  COMPANY 

V. 

SAME. 


AcnoN  ON  THE  Case — Dehurbeb  to  Declasation. 

1.  An  action  on  the  case  lies  against  a  common  carrier  or  a  warehouseman 

for  a  violation  of  the  duty  imposed  by  a  contract  express  or  implied; 
and  in  such  a  case  it  is  proper  to  set  forth  the  contract  as  an  induce- 
ment and  basis  for  the  tort. 

2.  In  such  a  case  negligence  may  be  charged  in  general  terms. 

November  16,  1901. 


Messrs.  F.  E.  Dexter  and  Horton  &  Comwell  for  plaintiffs. 
Messrs.  Peitingill  &  Keedy  for  defendant. 


Pleading — general  allegations  as  to  negligence.  The  authorities  dealing 
with  the  sufficiency  of  general  allegations  of  negligence  are  fully  presented 
and  discussed  in  editorial  note  to  King  v.  Oregon  Short  Line  R.  Co.  69 
L.  R.  A.  209. 
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Holt,  Judge,  delivered  the  following  opinion: 

The  declarations  in  the  first  two  cases  have  two  counts;  one 
against  the  defendant  as  a  common  carrier,  for  failing  to  safelv 
carry  goods,  and  the  other  against  it  as  a  warehouseman,  for 
their  negligent  keeping.  The  declaration  in  the  last-named  case 
contains  but  one  count,  and  seeks  to  charge  the  defendant  as  a 
warehouseman,  for  the  negligent  keeping  of  the  goods. 

The  defendant  objects  by  demurrer  to  the  declarations  in  the 
first  two  cases  upon  the  groimd  that  contract  and  tort  are  united 
in  the  same  action,  and,  secondly,  that  the  acts  constituting  the 
alleged  negligence  are  not  set  forth.  In  the  last  case  it  objects  by 
demurrer  to  the  declaration  on  the  ground  last  named.  These 
are  actions  of  trespass  on  the  case,  or  actions  on  the  case,  and  may 
be  based  upon  a  contract,  and  proceed  for  the  negligence  or 
wrong  of  the  party  in  connection  therewith. 

Assumpsit  will  lie  for  a  breach  of  the  contract,  and  case  will 
lie  for  a  violation  of  the  duty  imposed  by  the  contract.  The 
suits  may  be  for  a  tort  growing  out  of  the  breach  of  the  con- 
tract, either  expressed  or  implied,  and  in  such  cases  it  is  proper 
to  set  forth  the  contract  as  a  basis  for  the  tort.  For  instance,  a 
common  carrier,  or  a  warehouseman,  undertakes  by  contract, 
either  express  or  implied,  to  perform  its  duty.  In  such  a  case 
it  is  proper  to  state  the  contract  to  show  the  origin  of  the  duty. 
It  is  set  out  by  way  of  inducement  to  the  duty. 

In  these  cases  the  declarations  and  each  count  thereof  prop- 
erly set  forth  the  contract  by  way  of  inducement  to  the  duty,  but 
they  and  each  count  thereof  are  in  form  of  tort 

In  cases  like  these,  negligence  need  be  charged  only  in  gen- 
eral terms.  The  facts  constituting  it  need  not  be  detailed.  This 
would  be  setting  forth  the  evidence  in  the  pfeadings.  The 
»iemurrer  in  each  case  is  overruled. 


FEDERAL  REPORTS.  267 

United  States  v.  Benito. 


UNITED  STATES 

V. 

MAXUEL  BENITO,  ETC. 


Motion  for  New  Tbtal — Presumption  of  a  Grant. 

1.  A  statute  of  limitation  does  not  run  against  the  state.  Possession  by 
an  individual  for  the  time  mentioned  in  the  statute,  with  a  claim  oi 
absolute  ownership,  raises  a  conclusive  presumption  of  a  valid  grant 
against  all  but  the  sovereign. 

:2.  From  long  possession,  accompanied  ^Wth  all  the  acts  usual  to  unqualified 
ownership,  the  jury  may,  however,  presume  a  grant  from  the  sovereign. 

November  26,  1902. 


Mr.  Pettingill,  District  Attorney,  for  plaintiff. 

Messrs,  Dexter  &  Hord  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

It  is  well  settled  that  a  statute  of  limitation  does  not  run 
against  the  state.  Mere  lapse  of  time  does  not  furnish  conclu- 
sive bar  to  its  claim.  The  possession  of  land  by  the  individual 
for  the  length  of  time  mentioned  in  a  statute  of  limitation,  with 
a  claim  of  absolute  title  of  ownership,  raises  a  conclusive  pre- 
sumption of  a  valid  grant  against  all  persons  but  the  sovereign. 

Adverse  possession — limitation  of  actions— <is  against  state.  As  to 
Tights  acquired  against  the  public  by  adverse  |K)88ession  of  highway  or  city 
fltreet,  see  editorial  note  to  Meyer  v.  Graham,  18  L.  R.  A.  146. 
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In  this  case  the  court  did  not  instruct  the  jury  that  any  length 
of  adverse  possession  furnished  a  har  as  against  the  government ; 
but  only  that  they  might,  from  long  possession,  accompanied  with 
all  the  acts  usual  to  unqualified  ownership,  presume  a  grant 
from  the  sovereign;  and  the  court  is  still  of  the  opinion  that 
the  jury  had  the  right  to  presume  such  commencement  of  a 
claim  after  many  years  of  uninterrupted  adverse  enjoyment. 
1  Greenl.  Ev.  §  45a. 

The  motion  for  a  new  trial  is  overruled. 
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TOMASA  MAETINEZ  DE  HERNANDEZ 

V. 

JUAN  BERTRAN  ET  AL. 


Coinrr  between  Coubts — Subpcena  Duces  Tecum  as  to  Coubt  Records. 

Proper  judicial  comity  would  dictate  that  one  court  should  allow  another 
the  use  of  its  records,  and  direct  its  officers  to  ohey  a  subpoena  duces 
tecum,  when  it  is  shown  the  original  record  is  material  in  evidence  in 
a  cause  pending  in  the  court  issuing  the  subpoena.  This  should  not, 
however,  deprive  the  court  in  which  the  records  belong  of  their  neces- 
sary use  in  a  pending  cause  under  consideration. 

April  18,  1904. 


HoLT^  Judge,  delivered  the  following  opinion: 

By  virtue  of  the  service  of  a  subpoena  duces  tecum  issued  in 
this  case,  the  clerk  of  the  Humacao  insular  district  court  has  ap- 
peared in  this  court  with  certain  records  of  that  court,  which  it  is 
claimed  are  necessary  in  evidence  in  this  court  The  people  of 
Porto  Rico  is  not  a  party  to  this  suit  It  is  urged  by  brief  by  the 
Assistant  Attorney  General  of  Porto  Rico,  acting,  as  the  court 
may  perhaps  consider,  as  amicvs  curiwy  and  also  representing 
generally  the  insular  courts  of  Porto  Rico,  that  this  court  has  no 
power  to  compel  the  production  of  the  records  of  the  insular 
court,  in  this  court  The  use  of  such  a  process  generally  is  es- 
sential to  the  very  existence  of  a  common-law  court ;  but  it  is  a 
general  rule  that  a  custodian  of  public  documents  will  not  be  re- 
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quired  to  bring  them  into  court  under  such  a  subpoena,  if  official 
copies  can  be  had.  It  would  obviously  be  improper  that  public 
records  should  be  removed  from  the  care  of  their  proper  cus- 
todian or  their  usual  place  of  deposit  whenever  they  are  needed 
for  use  as  evidence ;  and  hence  their  contents  may  be  shown  by 
a  properly  authenticated  copy.  What  the  records  may  prove 
may,  of  coupse,  be  shown  by  the  production  of  the  originals 
without  more,  or  by  a  proper  copy.  The  original  is  produced 
when  the  cause  is  in  the  same  court,  or  it  is  the  subject  of  pro- 
ceedings in  a  superior  court.  Undoubtedly  one  court  should 
grant  to  another  the  use  of  its  records,  and  direct  its  officers  to 
obey  the  subpoena  duces  tecum  therefor,  whenever  it  is  shown 
that  the  originals  are  material  in  evidence  in  a  cause  pending 
in  the  court  issuing  such  subpoena.  This  is  proper  judicial 
comity.  It  cannot  be  expected,  however,  that  this  should  ex- 
tend so  far  as  to  deprive  the  court,  in  which  the  records  belong, 
of  their  use  if  necessary  for  present  consideration,  or  if  the 
cause  to  which  they  belong  has  not  been  finally  decided. 

The  United  States  court  in  Porto  Rico  belongs  to  one  juris- 
diction, and  the  insular  courts  to  another  jurisdiction.  Each 
is  independent  within  its  sphere,  but  all  form  one  judicial  sys- 
tem. This  court  does  not  hold  that  it  has  the  power  to  deprive 
an  insular  court  of  its  records,  or  bring  them  into  this  court  for 
use,  without  the  consent  of  the  insular  court  It  does  not  control 
them.  It  has  no  power  over  them.  It  does,  however,  expect 
that  the  insular  court  will  consent  to  this  being  done,  and  permit 
its  officer  to  bring  them  under  a  subpoena  duces  tecum  from  this 
court,  if  they  are  not  in  use  in  the  insular  court  or  necessary 
for  consideration,  and  the  originals  are  necessary  in  this  court. 
In  other  words,  if  the  records  are  not  necessary  for  immediate 
use,  then  judicial  comity  dictates  that  the  officer  of  the  other 
court  should  be  permitted  to  bring  them ;  and  this  court  has  no 
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doubt  there  would  be  no  objection  to  it  This  court  has  already 
permitted  some  of  its  records  to  be  taken  by  its  clerk  for  use  in 
an  insular  court 

It  appears  that  the  records  which  have  been  brought  to  this 
court  by  the  secretary  of  the  district  court  of  Humacao  belong 
to  disposed  of  cases,  save  one,  which  is  a  criminal  proceeding 
and  yet  pending  on  a  motion  to  dismiss ;  and  the  fiscal  of  that 
court  has  requested  that  it  be  returned  as  soon  as  possible.  That 
court  has  not  expressed,  so  far  as  is  known  to  this  court,  any  dis- 
inclination to  let  the  secretary  bring  the  records ;  and  they  are 
now  here,  and  he  expresses  a  willingness  to  leave  them  in  charge 
of  the  clerk  of  this  court  until  they  have  been  used,  and  then  to 
be  returned  to  him. 

Under  these  circumstances  said  records  will  so  remain  until 
it  becomes  known  to  the  court  in  some  way  that  the  district  court 
of  Humacao  is  unwilling  to  permit  such  use,  save  it  is  now  or- 
dered that  the  record  of  said  criminal  proceeding  be  returned  to 
said  court  or  delivered  to  its  secretary. 
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DOLORES  MOYA  RODRIGUEZ  ET  AL 

V. 

TGNACIO  ROSALES  CUELL 


Action  fob  Suppobt  op  Illegitimate  Child— Attobnetb'  Pee. 

1.  Where  a  statute  obliges  the  father  to  support  his  illegitimate  child  until 

the  latter  arrives  at  the  age  of  eighteen  years,  and  also  fixes  how  this 
support  shall  be  fumiahed  or  paid,  the  child  may,  nevertheless,  main- 
tain an  action  for  the  value  of  such  support  where  the  father  has 
abandoned  it  and  is  about  to  leave  the  country. 

2.  Where  an  attorney  renders  legal  services  in  the  prosecution  of  a  suit, 

and  during  its  pendency  there  is  a  collusive  settlement  between  some  of 
the  plaintiffs  and  the  defendant,  with  the  intention  to  defraud  the  at- 
torney of  his  fees,  the  court  should  permit  the  attorney  to  join  as  oo- 
plaintiff  with  the  remaining  plaintiff  for  the  recovery  of  a  reasonable 
fee  for  services  rendered  to  the  plaintiffs  who  joined  in  the  settle- 
ment. 

November  16,  1903. 


Messrs.  Pettingtll  &  Cornwell  for  plaintiffs. 

Mr.  T.  D.  Mott  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  action  by  the  plaintiflF  Dolores  Moya  Rodriguez 
for  services  rendered  the  defendant  Ygnacio  Rosales  Cueli ;  also 
for  what  she  has  paid  out  in  the  support  of  their  three  illegiti- 
mate children  from  the  time  of  their  birth  to  the  bringing  of 
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this  suit;  also  for  her  support  until  the  youngest  child  arrives 
at  age,  and  for  their  support  and  education  until  they  severally 
become  of  age,  to  wit,  eighteen  years  old,  they  being  also  party 
plaintiffs  by  her  as  their  next  friend.  The  declaration  avers 
that  the  defendant  has  abandoned  them,  and  is  about  to  go  be- 
yond seas  without  making  any  provision  for  their  support. 

The  action  has  been  settled  as  to  the  claims  of  the  mother  in- 
dividually, and  need  no  longer  be  considered  as  to  her.  A  set- 
tlement has  also  been  made  by  her  on  behalf  of  the  two  oldest 
children,  Manuel  Moya  Kosales  and  Ygnacio  Moya  Resales; 
and  an  amended  declaration  has  been  filed  averring  that  the 
claims  as  to  them  are  withdrawn.  They  being  infants,  the 
court  will  hereafter  consider  whether  the  settlement  should  be 
ratified.  If,  upon  hearing,  this  be  found  to  their  interest,  it 
should  be  done ;  otherwise  not 

It  is  now  sought  to  prosecute  the  action:  (1)  As  to  the  re- 
maining infant  child,  Antonio  Moya  Resales,  who  was  not  em- 
braced by  the  settlement;  (2)  the  attorneys  who  brought  the 
suit,  to  wit,  F.  L.  Comwell  and  X.  B.  K.  Pettingill,  have  united 
as  coplaintiffs  herein,  and  seek  to  recover  for  their  services  as  to 
all  the  causes  of  action  originally  asserted.  They  aver  that  the 
mother  agreed  to  pay  them  therefor  one  half  of  whatever  sum 
the  defendant  might  agree  or  be  compelled  to  pay  in  satisfaction 
thereof ;  that  no  agreement  should  be  made  between  the  parties 
to  the  suit  except  by  the  consent  of  said  attorneys;  that  the  de- 
fendant had  notice  before  the  settlement  of  all  this,  and  there- 
after said  Dolores  Moya  Rodriguez  was  induced  and  deceived, 
for  the  fraudulent  purpose  of  defrauding  them  out  of  their  fees, 
without  their  knowledge  or  consent,  into  said  agreement  of  set- 
tlement, they  thus  being  defrauded  of  their  compensation  as 
attorneys.     When  the  order  of  June  4,  1903,  was  made  herein, 

the  court  was  of  the  opinion,  upon  the  record  as  then  presented, 
Porto  Rico  — 18. 
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that  collusion  between  the  adult  plaintiff  and  the  defendant  to 
defraud  the  attorneys  out  of  their  fees  by  the  settlement  was 
not  shown ;  but  that  such  ignorance  upon  her  part  and  such  ac- 
tion on  his  part  appeared  as  was  equivalent  to  it.  This  is  a 
matter,  however,  yet  to  be  heard  if  issue  be  formed.  The  ques- 
tion now  presented  is  upon  a  general  demurrer  to  the  declara- 
tion as  amended.  The  court  has  now  more  fully  consid- 
ered the  two  questions  presented.  It  is  claimed  that  an  action 
of  this  character  for  the  support  of  an  illegitimate  child  cannot 
be  maintained,  because  the  local  law  contains  provisions  as  to 
the  support  of  an  illegitimate  child  by  the  parent:  That  it 
ehall  be  according  to  the  resources  of  the  one  and  the  necessi- 
ties of  the  other;  that  the  parent  may  pay  it  or  maintain  the 
child  in  his  own  house ;  that  it  ceases  with  the  death  of  either, 
or  when  the  fortune  of  the  parent  becomes  so  reduced  that  he 
cannot  do  so  without  disregarding  his  own  or  his  family  needs, 
or  wlien  the  i"ecipient  conmiits  any  offense  which  is  cause  for 
disinlieritance,  etc.  This  statutory  mode  of  proceeding  should 
not  }»revent  the  maintenance  of  an  action  of  this  character 
w^hen  the  father  has  abandoned  the  child,  and  is  about  to  leave 
the  country.  He  is  under  an  obligation  to  support  and  educate 
him,  which  he  has  violated  by  his  conduct. 

An  fcittomey  has  a  general  lien  upon  all  papers,  or  anything 
which  may  be  regarded  as  property,  of  his  client,  in  his  pos- 
session, as  to  which  he  has  expended  or  rendered  professional 
services.  This  rests  upon  possession,  and  his  having  the  right 
to  retain  them  until  he  is  paid. 

Also  by  the  later  common  law  he  has  a  lien  for  his  fees  upon 
any  judgment  recovered,  or  upon  any  fund  in  court,  as  to  which 
he  has  rendered  services.  This  exists,  ex  cpquo  et  bono,  to  pro- 
tect him.  The  party  should  not  get  the  fruits  of  his  labor  for 
nothing;  and  a  court  will  consider  that,  to  the  extent  of  his 
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claim,  there  is  an  equitable  assignment  for  his  benefit  Further 
than  this,  an  attorney  has  no  lien  in  the  absence  of  a  statute  or 
local  law.  Sherry  v.  Oceanic  Steam  JTav.  Co.  72  Fed.  565; 
Gregory  v.  Pike,  15  C.  C.  A.  33,  21  U.  S.  App.  668,  33  U.  S. 
App.  76,  67  Fed.  837.  For  instance,  none  where  it  is  a  claim  for 
unliquidated  damages,  and  has  not  proceeded  to  judgment 

A  claim  sued  on  is  within  the  control  of  the  client,  and  not  the 
attorney.  The  former  may  compromise  it,  but  the  latter  can- 
not without  authority  from  his  client  The  suitor  may  settle 
without  consulting  his  attorney.  Any  contract  that  he  shall  not 
do  so  is  void  as  against  public  policy.  The  law  favors  amicable 
adjustments  of  controversies.  If  made  in  good  faith  the  court 
will  not  intervene.  Davis  v.  Webber,  66  Ark.  190,  45  L.  R.  A. 
196,  74  Am.  St  Rep.  81,  49  S.  W.  822 ;  i^Torth  Chicago  Street 
R.  Co.  V.  Ackley,  171  111.  100,  44  L.  R.  A.  177,  49  N.  E.  222. 

It  is  true  rule  20  of  this  court  provides  that  the  attorney  shall 
have  a  lien  for  a  reasonable  fee  on  the  claim  sued  on,  and  if  the 
record  shows,  his  attorneyship,  the  defendant  shall  have  notice 
of  such  lien.  But  the  court  is  not  disposed  to  give  this  rule 
a  construction  beyond  the  limit  above  indicated.  It  would  be 
too  broad.  The  court  may  make  rules  of  practice.  The  Revised 
Statutes  so  provide.  But  it  is  at  least  questionable  if,  even  in 
Porto  Rico,  where  the  law  is  in  a  formative  period,  it  can  by 
a  rule  create  a  right  which  does  not  exist  by  law. 

Where,  however,  there  has  been  collusion  between  the  parties 
to  an  action  to  defraud  the  attorney ;  where  their  conduct  has 
been  surreptitious  or  unfair  for  this  purpose, — the  court  ought 
to  intervene  and  allow  the  attorney  to  recover  reasonably  for  his 
services. 

The  alleged  contract  in  this  instance  was  that  the  attorneys 
were  to  have  one  half  of  any  recovery.  While  this  contract  may 
prima  facie  be  suspicious,  it  is  not  void.     If  shown  to  have 
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been  obtained  by  undue  influence  over  the  client,  or  that  it  be  so 
excessive  in  proportion  to  the  services  to  be  rendered  as  to  be 
in  fact  oppressive  to  the  extent  of  extortion,  it  should  not  be 
upheld ;  but  if  made  in  uberrima  fides,  it  is  valid  between  the 
parties  to  it ;  and  nothing  appears  in  this  case  to  show  that  any 
advantage  was  taken.  Certainly  the  attorney  should  be  allowed 
t<o  recover  at  least  a  reasonable  fee  for  his  services,  in  the  case  of 
a  fraudulent  combination  between  the  parties  to  the  suit  to  de- 
fraud him.  Swanson  v.  Chicago,  St  P.  &  K.  C.  R  Co.  35  Fed. 
638. 

By  the  demurrer  the  averments  of  the  declaration  are  to  he 
taken  as  true.  This  being  so,  it  must  be  overruled,  which  is 
accordingly  ordered. 
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LUIS  BEM  BOSAKOWSKI 

V. 

AMERICAN  RAILROAD  COMPANY. 


Action  by  Pabent  fob  Negligent  Killing  of  Child— Relative  Dutieb 

OF  EmPLOTEB  and  ElfPLOTEB. 

1.  A  father,  unless  dependent  on  his  son,  deceased,  for  support  in  whole  or 

in  part,  cannot  recover  under  the  act  of  March  1st,  1902  (R.  S.  Porto 
Rico,  articles  322-333). 

2.  Appliances  furnished  by  employer  to  employees  need  not  be  of  the  high- 

est possible  degree  of  perfection,  but  must  be  reasonably  safe  for  the 
performance  of  the  work  required. 

3.  The  care  which  an  employee  placed  in  a  dangerous  position  by  his  em- 

ployer must  exercise  is  that  which  a  reasonable  man  would  probably 
use  under  those  conditions. 

4.  An  employee  who  unnecessarily  places  himself  in  danger  and  is  injured 

cannot  recover;  nor  if  he  knew  the  defects  in  machinery  or  appliances, 
and  continued  to  use  them  without  notifying  his  employers  or  superiors. 

December  19,  1903. 


Messrs.  Horton  &  Cornwell  for  plaintiff. 
Messrs.  Dexter  &  Hord  for  defendant. 


Master  and  servant.  The  authorities  bearing  upon  various  questions  re- 
lating to  the  liability  of  the  master  for  injuries  to  his  servants  are  fully 
presented  and  discussed  in  the  following  editorial  notes: — 

Duty  of  master:  Right  of  a  servant  to  recover  for  injuries  caused  hy 
projecting  screws  in  shaft  and  other  moving  machinery,  note  to  Ford  v.  Mt. 
Tom  Sulphite  Pulp  Co.  48  L.  R.  A.  96;  Effect  of  an  assurance  of  safety 
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IIoLT^  Judge,  gave  the  following  charge  to  the  jury: 

Grentlemen  of  the  Jury : — It  becomes  my  duty  to  impartially 
and  fairly  give  you  the  law  of  this  case  as  I  understand  it  You 
are  bound,  so  far  as  the  law  is  concerned,  by  my  statement  of  it. 
It  becomes  equally  your  duty  imder  your  oaths,  having  in  view 
the  law  which  the  court  gives  you,  to  determine  the  facts  of  the 
case  from  the  testimony.  You  do  not  find  a  verdict  in  this  case 
because  the  one  party  is  poor  and  the  other  party  is,  perhaps, 
rich.  You  do  not  base  your  verdict — if  you  do,  you  violate  your 
oaths — upon  the  fact  that  the  one  party  is  a  corporation  and  the 
other  is  not.  They  stand  in  law  upon  the  same  footing.  You 
determine  the  case,  not  by  these  circiunstances  or  ajiy  of  a  kin- 
dred character,  but  by  the  testimony. 

given  by  a  master  or  coaervant,  note  to  McKee  v.  Tourtellotte,  48  L.  R.  A. 
542;  Liahilitff  of  employer  for  injuries  received  by  servants  owing  to  want 
of  blocking  at  stcitches,  note  to  Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  48  L.  R.  A.  68;  Duty  of  a  master  to  instruct  and  warn  his  servants  as 
to  the  perils  of  the  employment,  note  to  James  v.  Rapides  Lumber  Co.  44 
L.  R.  A.  33;  Duties  of  master  and  servant  'toith  regard  to  rules  promul- 
gated for  the  safe  conduct  of  the  business,  note  to  Nolan  v.  New  York,  N. 
H.  &  H.  R.  Co.  43  L.  R.  A.  305;  Duty  of  master  to  furnish  medical  aid  to 
servant,  note  to  Ohio  &  M.  R.  Co.  v.  Early,  28  L.  R.  A.  546 ;  Duty  of  nuister 
with  respect  to  the  employment  of  coservants,  note  to  Smith  v.  St.  Louis 
&  S.  F.  R.  Co.  48  L.  R.  A.  368;  Injury  to  servant  received  in  obeying  a 
direct  command,  note  to  Dallemand  v.  Saalfeldt,  48  L.  R.  A.  753;  Liability 
for  injuries  received  by  servant  in  performance  of  duties  outside  scope  of 
original  contract,  note  to  Olson  v.  Minneapolis  &  St.  L.  R.  Co.  48  L.  R.  A. 
796;  Knowledge  as  an  element  of  an  employer's  liability  to  an  injured 
servant,  note  to  Walkowski  v.  Penokee  &  G.  Consol.  Mines,  41  L.  R.  A.  33. 
Defenses  in  general:  Volenti  non  fit  injuria  as  a  defense  to  actions  by 
injured  servants,  note  to  O'Maley  v.  South  Boston  Gaslight  Co.  47  L.  R.  A. 
161 ;  Rights  of  a  servant  who  continues  work  on  the  faith  of  his  master's 
promise  to  remove  a  specific  cause  of  danger,  note  to  Illinois  Steel  Co.  ▼. 
Mann,  40  L.  R.  A.  781 ;  Reliance  upon  orders  as  affecting  contributory  negli- 
gence of  employee,  note  to  Orman  v.  Mannix,  17  L.  R.  A.  602;  Assumption 
of  risks  outside  scope  of  employment,  note  to  Olson  v.  Minneapolis  &  St. 
L.  R.  Co.  48  L.  R.  A.  803;  Contributory  negligence  in  entering  or  remaining 
in  an  employment,  note  to  Limberg  v.  Glenwood  Lumber  Co.  49  L.  R.  A. 
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This  is  an  action  brought  by  Luis  Bern  as  the  father  of  Vi- 
cente Bern,  who  was  so  injured,  while  an  engineer  operating  a 
train  of  the  defendant  company,  on  April  7th,  1903,  that  he 
died. 

The  plaintiff  claims  that  he  was  dependent  upon  that  son 
for  a  support  You  are  to  determine  from  the  testimony 
whether  that  is  the  fact.  Unless  he  was  dependent  upon  him 
for  his  support,  either  in  whole  or  in  part,  he  cannot  recover.  If 
he  was  dependent  upon  him  for  his  support,  in  whole  or  in 
part,  then  you  consider  further  the  question  whether  the  defend- 
ant company  is  liable  for  this  loss  to  him. 

He  claims  that  his  son,  being  an  engineer  upon  this  train  and 
in  the  employ  of  the  defendant,  engaged  in  operating  it  from 
San  Juan  to  Arecibo — that  near  the  place  known  as  Martin 


33;  Disobedience  of  maater^s  rules  as  constituting  contributory  negligence, 
note  to  Ford  v.  Chicago,  R.  I.  &  P.  R.  Co.  24  L.  R.  A.  657. 

Vice  principalskip — fellow  senyants:  Vice  principalship  considered  with 
reference  to  the  superior  rank  of  a  negligent  servant,  note  to  Stevens  v. 
Chamberlin,  51  L.  R.  A.  513;  Vii^e  principalship  as  determined  with  refer- 
ence to  the  character  of  the  act  vMch  caused  the  injury,  note  to  Lafayette 
Bridge  Co.  v.  Olsen,  54  L.  R.  A.  33;  Statutory  liability  of  employers  for 
the  negligence  of  employees  exercising  superintendence,  note  to  Canney  y. 
Walkeine,  58  L.  R.  A.  33;  What  servants  are  deemed  to  be  in  the  same 
common  employment,  apart  from  statutes,  where  no  questions  as  to  vict 
principalship  arise,  note  to  Sofield  v.  Guggenheim  Smelting  Co.  50  L.  R.  A. 
417;  Doctrine  of  common  employment  qualified  as  to  servant  working  out- 
side scope  of  employment,  note  to  Olson  v.  Minneapolis  &  St.  L.  R.  Co.  48 
L.  R.  A.  805 ;  Train  dispatcher  and  telegraph  operator  as  fellow  servants  of 
trainmen,  notes  to  Little  Rock  &  M.  R.  Co.  v.  Barry,  25  L.  R.  A.  386; 
Sofield  V.  Gnggenheim  Smelting  Co.  50  L.  R.  A.  429;  When  a  conductor  is 
deemed  to  be  a  coservant  of  other  railway  employees,  note  to  Jackson  y. 
Norfolk  &  W.  R.  Co.  46  L.  R.  A.  337;  Liability  for  negligence  of  fellow 
servant  causing  explosion,  note  to  McGahan  v.  Indianapolis  Natural  Gas  Co. 
29. L.  R.  A.  358;  Liability  for  injuries  caused  to  one  servant  by  the  in- 
competency of  a  fellow  servant,  note  to  Norfolk  &  W.  R.  Co.  v.  Hoover, 
25  L.  R.  A.  710;  The  relation  of  the  proximate  cause  doctrine  to  the  rule  of 
liability  of  a  master  for  injuries  to  his  servant  caused  by  the  combined 
negligence  of  himself  and  a  fellow  servant,  note  to  Lutz  v.  Atlantic  &  P. 
R.  Co.  16  L.  R.  A.  819. 
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Pena,  by  reason  of  defective  appliances  for  the  running  of  £he 
cars  and  the  operation  of  the  road,  his  son  was  so  injured  that 
he  died,  and  he  lost  the  benefit  thereby  of  the  support 

It  is  claimed  that  the  road  at  or  near  the  point  where  the 
accident  occurred  was  of  a  defective  character ;  that  the  roadbed 
was  not  constructed  properly;  and  that  it  aided  in  leading  up 
to  the  accident.  You  are  to  determine  from  the  testimony 
whether  the  road  was  properly  constructed  or  not.  The  law 
requires  of  an  employer  that  it  shall  furnish  appliances  to  its 
workmen,  not  of  the  highest  possible  degree  of  perfection,  but 
of  a  character  reasonably  calculated  to  be  safe  for  the  perform- 
ance of  the  required  duty. 

It  is  also  claimed  by  the  plaintiff  that,  leading  up  to  that  ae* 
cident,  the  locomotive  which  had  been  furnished  to  the  engi- 
neer by  the  defendant  company  was  of  a  defective  character; 
that  the  springs  supporting  the  engine  upon  the  truck  were  weak, 
and  so  defective  that  they  were  not  sufficient  to  support  the 
weight ;  and  that,  owing  to  the  defective  construction  of  the  road, 
the  unevenness  of  it,  the  spring  gave  way,  and  the  engine  was 
precipitated  upon  the  truck;  that  the  engineer,  in  the  proper 
discharge  of  his  duty  and  in  an  effort  to  discover  what  had  oc- 
curred, stuck  his  head  out  of  the  car  to  ascertain  it;  that  the 
company  had  an  improper  bridge — i.  e.,  with  improper  sides  to 
it — so  near  the  train  in  passing  that  the  employee  could  not  prop- 
erly perform  his  duty  in  case  of  such  an  emergency;  and  in 
sticking  his  head  out  to  see  what  was  the  matter,  he  was  struck 
by  the  bridge ;  and  that  in  that  way  this  accident  occurred ;  that 
it  was  through  the  neglect  of  the  company  in  the  construction  of 
the  road,  the  defective  character  of  the  engine  provided  by  the 
company,  and  the  defective  character  of  the  bridge. 

You  are  to  determine  whether  this  engineer,  under  the  cir- 
cumstances, used  reasonable  care  in  endeavoring  to  ascertain 
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what  had  occurred,  if  anything  did  occur ;  and  whether  in  con- 
sequence of  that,  and  in  trying  to  learn  what  had  occurred,  he 
stuck  his  head  out  of  the  cah  no  farther  than  was  reasonable 
under  the  existing  circumstances;  and  whether  the  side  of  the 
bridge  was  too  near  the  engine,  and  he  was  thereby  struck  by 
the  side  of  the  bridge  and  injured. 

On  the  other  hand,  if  you  believe  from  the  testimony  that 
this  engineer  unnecessarily,  under  all  the  circumstances,  and 
with  a  disregard  of  the  reasonable  care  which  he  was  bound  to 
exercise  under  the  existing  circumstances,  to  wit,  such  care  as 
a  reasonably  prudent  man  would  exercise  under  such  circum- 
stances, stuck  his  head  out  of  this  car,  and  it  came  in  contact 
with  this  bridge,  and  he  was  injured,  the  plaintiff  cannot  re- 
cover. 

If  he  was  once  placed  in  a  situation  where,  owdng  to  something 
occurring  from  the  defective  character  of  the  machinery,  he  was 
required  to  act  quickly,  then,  under  such  circumstances,  he  is 
not  required  to  exercise  that  degree  of  care  which  a  reasonable 
man  will  exercise  when  he  is  cool,  and  under  circumstances 
which  create  no  excitement.  In  other  words,  he  is  required  to 
exercise  that  degree  of  care  which  an  ordinarily  reasonable  man 
would  exercise  under  the  existing  circumstances.  If  an  em- 
ployee is  placed  in  a  dangerous  position  through  neglect  of  his 
employer,  he  is  not  required  to  exercise  the  same  care  that  a 
man  standing  in  a  safe  place  with  nothing  to  excite  him  would ; 
but  he  is  required  to  exercise  such  care  only  as  a  reasonable  man 
would  exercise  under  the  existing  circumstances.  If  through 
the  unevenness  of  the  track  the  springs  gave  way,  and  there  was 
something  the  matter,  then  it  was  his  duty  to  find  out  what  it 
was ;  and  if  he  exercised  such  care  as  a  reasonable  man  would, 
and  he  was  injured  by  the  defective  character,  whether  it  was  of 
the  bridge  or  the  locomotive  which  he  was  running,  then  the 
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company  is  responsible,  provided  this  plaintiff  was  dependent 
upon  his  son  for  support. 

An  employee  of  a  company,  an  engineer,  must  exercise  some 
care  of  himself.  He  cannot  unnecessarily  place  himself  in  dan- 
ger and  be  injured,  and  then  hold  the  company  responsible  for 
it.  There  are  relative  rights  upon  the  part  of  each  party ;  rela- 
tive responsibilities.  An  employer  is  bound  to  provide  reason- 
ably safe  appliances  and  machinery  for  the  use  of  its  employees. 
If,  however,  the  employee,  this  engineer,  knew  of  the  defective 
character  of  the  appliances;  if  he  knew  all  about  them,  knew 
they  were  defective ;  and  if  he  failed  to  notify  his  employer  of 
their  condition,  or  any  agent  of  the  company  who  was  superior 
to  himself,  and  continued  to  use  those  appliances,  and  he  was 
thereby  injured, — it  was  his  own  faulty  and  he  cannot  recover. 

I  shall  not  detail  my  understanding  of  the  particular  circum- 
stances attendant  upon  this  injury.  Of  course  it  is  unfortunate 
that  it  occurred ;  but  that  fact  must  not  control  you  in  determin- 
ing the  case.    You  act  from  the  evidence. 

If  the  deceased,  under  all  the  existing  circimistanccs,  unnec- 
essarily exposed  himself  to  danger,  and  as  a  reasonable  man 
would  not  have  done,  then  he  cannot  recover ;  or  if,  knowing  all 
about  the  defective  character  of  this  machinery  and  these  ap- 
pliances, he  exposed  himself  to  danger,  then  he  cannot  recover. 

You  judge  of  the  credibility  of  the  testimony.  You  deter- 
mine what  weight  you  will  give  to  the  testimony  of  any  witness. 
One  may  be  the  plaintiff  or  his  relative;  another  may  be  an 
employee  of  the  company.  All  such  circumstances  you  may 
consider  in  determining  what  credibility  you  will  ^ve  to  them. 

If  you  should  find  for  the  plaintiff  in  any  amount,  it  cannot 
exceed  the  sum  fixed  by  the  statute,  to  wit,  $3,000;  and  you 
take  into  consideration  whatever  degree  of  culpability  or  neg- 
lect there  may  have  been  upon  the  part  of  the  company,  the 
earning  capacity  of  the  deceased,  and  the  probabilities  of  his 
length  of  life. 
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NEW  COLOT^IAL  COMPANY,  LIMITED, 

v. 

CANOVAXAS  SUGAR  EACTOEY,  LIMITED. 


FOBECLOSURE — TnTEBVENTIOX  OF  HeIBS  OF  STOCKHOLDERS. 

If  a  trust  arrangement  existed  between  the  complainant  and  defendant 
companies,  the  claim  of  the  petitioners,  who  are  heirs  of  stockholders 
in  the  defendant  company,  for  leave  to  intervene  and  for  relief,  is  not 
prescribed  or  barred  by  laches^  the  alleged  trust  not  having  terminated. 

June  21,  1002. 


Mr,  F.  H.  Dexter  for  complainant 

Messrs.  Pettingill  &  Keedy  for  interveners. 

HoLT^  Judge,  delivered  the  following  opinion: 

This  is  a  motion  to  set  aside  the  order  taking  the  bill  pro 
confesso,  and  to  file  a  petition  of  intervention,  which  is  ten- 
dered. The  motion  must  be  determined  upon  the  averments  of 
the  petition.  Upon  this  motion  they  are  to  be  taken  as  true 
unless  otherwise  shown  by  the  record.  It  appears  from  them 
that  one,  George  Latimer,  was  the  owner  at  his  death  of  certain 
real  estate.  His  devisees  formed  a  partnership  as  the  Successors 
of  George  Latimer  &  Company.  They  associated  with  them- 
selves one  Borda,  in  consideration  of  his  services,  and  put  the 
property  into  a  corporation  known  as  the  Canovanas  Sugar  Fac- 
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tory,  Limited^  the  defendarit.  This  appears  to  have  been  done 
to  obtain  capital,  and  for  the  purpose  of  operating  a  sugar 
estate.  To  do  so,  on  February  22d,  18S4,  the  mortgage  in  suit 
for  £68,308  was  given  to  Lanman  &  Kemp  by  the  defendant 
On  March  6th,  1885,  it  was  assigned  to  a  corporation  known  as 
the  Colonial  Company,  Limited,  and  on  October  25th,  1900,  by 
it  to  the  complainant,  the  Xew  Colonial  Company,  Limited. 

The  Colonial  Company,  Limited,  acquired  the  mortgage  debt 
for  much  less  than  its  face  value,  counting  principal  and  in- 
terest due  at  the  time  of  the  transfer.  The  parties  by  the  con- 
tract of  February  3d,  1883,  to  which  Lanman  &  Kemp  and  the 
Colonial  Company,  Limited,  were  parties,  made  said  Colonial 
Company,  Limited,  an  agent  to  manage  and  operate  the  property 
for  twenty  years,  for  the  payment  of  the  debts  of  the  Canovanas 
Sugar  Factory,  Limited,  and  certain  other  specified  purposes, 
one  of  said  debts  being  the  one  now  in  suit.  The  Colonial  Com- 
pany, Limited,  by  the  contract  appears  to  have  been  given  the 
entire  control  of  the  defendant  company  and  its  business.  It 
was,  in  fact,  made  a  trustee  of  its  property  for  the  purposes 
specified,  and  took  control  thereof  even  to  the  election  of  its 
officers.  Shares  of  stock  had  been  or  were  issued  to  the  stock- 
holders of  the  defendant  company,  and  the  petitioners,  who  now 
ask  to  intervene,  represent  three  fourths  or  more  of  its  stock. 
It  is  averred,  substantially,  that  the  Colonial  Company,  Limit- 
ed, and  the  complainant  company  are  one  and  the  same, — are 
controlled  and  owned  by  the  same  parties. 

It  is  urged  that  there  has  been  no  request  or  eflFort  made  to 
get  the  defendant  company  to  defend  this  suit;  but  if  the  aver- 
ments of  the  petition  be  true,  to  wit,  that  the  Colonial  Com- 
pany, Limited,  and  the  New  Colonial  Company,  Limited,  are 
virtually  one  and  the  same, — controlled  by  the  same  persons, — 
and  that  the  defendant  company  is  controlled  by  virtue  of  said 
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contract  by  the  Colonial  Company,  Limited,  such  request  would 
evidently  be  but  mere  form  and  entirely  useless.  The  aver- 
ments of  the  petition  for  intervention  are  not  clear  and  specific ; 
but  they  are,  in  substance,  that  the  same  parties  are  managing 
and  controlling  all  three  companies,  and  that  there  is  a  fraudu- 
lent conspiracy  to  enforce  the  mortgage  for  its  full  amount, 
when,  by  reason  of  the  trust  aforesaid  and  the  common  control 
and  identity  of  the  said  companies,  it  should  only  be  enforced 
for  the  sum  that  was  paid  for  it,  and  interest  thereon.  Fraud  is, 
in  substance,  charged  between  the  complainant  and  those  in 
charge  of  the  defendant  company.  If  such  a  state  of  case  is 
true,  and  there  was  in  effect  a  trust  arrangement,  the  claim  of 
the  petitioners  to  relief  is  not  prescribed,  and  they  are  not 
barred  of  relief  by  reason  of  laches,  since  the  Colonial  Com- 
pany, Limited,  was  to  control  and  manage  the  business  of  the 
defendant  for  twenty  years  from  February  3d,  1883,  which 
period  has  not  yet  expired.  It  is  urged  that  the  petitioners 
should  not  be  allowed  to  intervene  without  paying  or  offering  to 
pay  what  they  admit  was  really  paid  for  the  mortgage  debt ;  but 
it  is  averred  that  upon  a  proper  accounting  nothing  will  be 
found  due.  It  seems  proper,  if  this  state  of  case  be  true,  that 
the  petitioners  should  be  allowed  to  intervene  to  protect  their 
interest  Properly  a  petition  for  intervention  should  have  been 
filed  and  answer  tendered;  but  the  petition  is  allowed  to  be 
filed  and  stand  as  an  answer  herein;  the  petitioners  are  made 
party  defendants  hereto,  and  the  order  taking  the  bill  pro- 
confesso  is  set  aside.  The  complainant  is  given  thirty  days  ir 
which  to  demur,  plead,  or  answir  herein. 
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NEW  COLONIAL  COMPANY,  LIMITFD, 

V. 

CANOVANAS  SUGAK  FACTORY,  LIMITED. 


FOBECLDSURB — INTEBVENING  DEFENDANTS — Pt.KA. 

In  most  of  the  statea  of  the  United  States  the  personal  representative 
of  a  deceased  owner  of  personal  property  becomes  vested  with  the 
title  thereto^  and  is  the  proper  party  to  enforce  a  trust  therein;  but 
when  there  is  no  such  representative,  an  objection  to  the  decedent's 
heirs  suing  in  their  own  right  will  not  obtain. 

Personal  representatives  are  not  known  to  the  laws  of  Porto  Rioo.  Un- 
der the  local  law  an  heir  may  enforce  rights  to  personal  estate  belong- 
ing to  the  decedent. 

February  9,  1904. 


Mr.  F.  n.  Dexter  for  complainant 

Messrs,  Pettingill  &  Keedy  for  interveners. 

HoLT^  Judge,  delivered  the  following  opinion: 

The  court,  in  the  exercise  of  its  discretion,  heretofore  per- 
mitted the  intervening  petition  of  Barbara  Latimer,  etc.,  to  be 
filed,  and  stand  as  the  answer  of  the  petitioners  herein.  They 
are  the  heirs  and  devisees  of  Jose  Ramon  Fernandez  and  Wm. 
H.  Latimer.  The  petitioner  J.  E.  Blanco  is  the  attorney  in 
fact  of  the  heirs  of  Chas.  A.  Howard ;  but  they  are  not  joined  as 
petitioners,  and  the  joining  of  the  attorney  in  fact  avails  noth- 
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ing,  and  is  not  to  be  considered.  If,  however,  the  heirs  and  dev- 
isees of  the  original  parties  to  whom  the  stock  in  the  defendant 
company  was  issued  can  intervene  herein,  then  the  heirs  and 
devisees  of  any  one  of  them  can  do  so,  and  make  the  questions 
presented  by  the  petition  of  intervention.  The  plea  of  the  com- 
plainant claims  that  only  the  executors  or  administrators  of 
the  original  stockholders,  and  not  their  heirs  and  devisees,  can 
become  parties,  or  sue  herein  as  to  the  stock,  and  are  not  proper 
interveners.  The  case  has  been  submitted  upon  the  sufficiency 
of  this  plea. 

This  question  was  somewhat  considered  when  the  question 
of  the  filing  of  the  petition  of  intervention  was  presented.  It 
has  now  been  carefully  considered  upon  the  question  of  the 
sufficiency  of  the  plea.  This  careful  consideration  has  been 
deemed  necessary  owing  to  the  somewhat  confused  condition  of 
the  law  here.  Under  the  common  law  in  the  states,  or  the  most 
of  them,  the  title  of  corporate  stock  or  personal  property  upon 
the  death  of  the  owner  is  in  abeyance  until  there  is  an  adminis- 
tration upon  his  estate,  and  then  it  vests  in  the  personal  rep- 
resentative, either  the  executor  or  administrator  as  the  case  may 
be,  as  of  the  time  of  the  death-  The  personal  representative 
represents  the  personal  estate  of  the  decedent.  He  is  the  one  to 
sue  therefor,  either  at  law  or  in  equity.  He,  and  not  the  heirs, 
is  the  proper  party  to  enforce  a  trust  in  personal  property  made 
for  the  benefit  of  the  decedent  1  Bates,  Fed.  Eq.  Proc.  §  60 ; 
Ware  v.  Galveston  City  Co.  Ill  U.  S.  171,  28  L.  ed.  394,  4  Sup. 
Ct  Eep.  337. 

In  the  case,  however,  of  Jose  Ramon  Fernandez,  the  petition 
of  intervention  avers  that  he  died  testate  many  years  ago,  to  wit, 
in  1883 ;  that  his  executors  are  dead,  and  that  there  is  now  no 
executor ;  also  that  his  heirs  are  entitled  to  the  stock  which  was 
issued  to  him  in  the  defendant  company. 
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It  has  been  held  that  under  the  common  law,  after  the  final 
settlement  of  an  estate  and  the  discharge  of  the  personal  rep- 
resentative, the  heir  can  sue  in  equity  as  to  the  personal  estate 
unadministered.    Hubbard  v.  Urton,  67  Fed.  419. 

Beach's  Modern  Equity  Practice,  vol.  1,  §  62,  says  that  where 
there  is  no  representative  of  the  estate  of  a  decedent,  an  objec- 
tion for  want  of  proper  parties  will  not  held.  Not  only  are  the 
heirs  and  devisees  of  Fernandez  joined  in  the  petition  of  inter- 
vention, but  also  those  of  Wm.  H.  Latimer,  who  died  testate, 
and  who,  it  is  averred,  are  the  owners  of  the  stock  in  the  de- 
fendant company  that  was  issued  to  him.  Personal  representa- 
tives, to  wit,  executors  and  administrators,  as  known  to  the  com- 
mon law,  and  possessing  rights  and  duties  thereunder,  are  not 
known  to  the  civil  or  local  law  in  force  in  Porto  Rico  now  or 
when  the  petition  of  inten^ention  was  filed.  These  heirs  have 
an  interest  in  the  succession,  and  under  the  local  law  the  heir 
may  sue  to  enforce  his  right  as  to  personal  estate  which  belonged 
to  the  decedent.  He  may  sue  and  recover  the  same.  If  tho 
original  stockholder  would  have  had  the  right  to  intervene  here- 
in, his  heir  may  do  so  under  the  local  law ;  and  the  fact  that  the 
shares  of  stock  were  transferred  to  the  Colonial  Company, 
Limited,  by  the  contract  of  February  3d,  1883,  for  certain 
specified  purposes,  and  to  be  controlled  by  it  as  if  it  were  the 
owner,  did  not  deprive  the  original  stockholders  of  all  interest 
therein ;  nor  could  the  adoption  by  the  defendant,  the  Canovanas 
Sugar  Factory,  Limited,  of  a  by-law  that  the  executors  or  ad- 
ministrators of  a  deceased  member  should  only  be  recognized  by 
it  as  having  title  to  the  stock,  change  the  existing  law. 

The  plea  is,  therefore,  overruled,  to  which  the  complainant  ex- 
cepts, and  upon  motion  it  is  given  until  March  15th,  1904,  to 
answer  herein. 
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FLORENCIO  COMELIN  ET  AL. 

V. 

SCHULTZE  &  COMPANY. 


Involuntabt  BANKBUPTcrr — Fbaudcxent  Tbansfees — Preferences. 

Under  §  3  of  the  bankrupt  act>  both  a  fraudulent  transfer  of  property 
and  insolvency  are  necessary  to  constitute  jf round  of  involuntary 
bankruptcy.  The  burden  of  establishing  fraud  is  upon  the  petition- 
ers; but  if  it  be  shown,  then  the  burden  is  upon  the  alleged  bankrupt 
to  establish  solvency.  Fraud  may  be  shown  by  facta  proven  or  in- 
ferred from  circumstances. 

The  burden  of  proof  is,  however,  upon  petitioners,  to  show  both  insol- 
vency and  the  preference  named  in  §  3  of  the  bankrupt  act.  To  ex- 
change one  security  for  another,  without  increasing  the  advantage  of 
a  creditor^  is  not  a  preference  within  the  meaning  of  the  bankrupt 
act. 

January  3, 1902. 


Mr.  H.  E.  Smith  for  petitioners. 

Messrs.  Horton  &  Coi^well  and  F.  H.  Dexter  for  defend- 
ants. 

HoLT^  Judge,  delivered  the  following  opinion : 

This  is  a  proceeding  in  involuntary  bankruptcy.     The  peti- 
tion, which  was  filed  on  November  20th,  1901,  avers  two  of 
the  grounds  named  in  §  3  of  the  bankrupt  law ;  to  wit,  that  the 
defendants,  Schultze  &  Company,  being  insolvent,  had,  within 
Porto  Rico — 19. 
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four  months  next  previous,  conveyed,  transferred,  concealed  or 
removed,  or  permitted  to  be  concealed  or  removed,  portions  of 
their  property  with  the  intent  to  hinder,  delay,  or  defraud  their 
creditors,  and  particularly  the  petitioners;  and,  second,  had 
transferred  a  portion  of  their  property  to  some  of  their  credit- 
ors with  intent  to  prefer  them  over  other  creditors,  particularly 
the  petitioners.  There  is  a  general  denial  of  the  averments  of 
the  petition.  There  has  been  no  request  for  a  jury,  and  in  fact 
one  has  been  expressly  waived  of  record  by  the  parties. 

The  testimony  has  been  carefully  considered.  As  to  each 
ground,  insolvency  must  be  shown.  The  first  ground  may  be 
considered  as  a  charge  of  actual  fraud.  As  to  it,  the  burden  is 
on  the  petitioners;  but  if  the  fraud  be  shown,  then  the  burden 
of  showing  solvency  is  on  the  alleged  bankrupt,  by  express  pro- 
vision of  §  3  of  the  bankrupt  law.  Fraud  must  be  proven.  Di- 
rect proof  is  not  necessary,  and  can  seldom  be  made.  It  may  be 
shown  by  other  facts  proven  and  inferred  from  circumstances. 
It  is  claimed  that  has  been  done ;  but,  in  the  opinion  of  the  court, 
there  is  an  utter  failure  to  show  it. 

As  to  the  second  ground,  the  burden  is  upon  the  petitioners 
to  show  both  the  insolvency  and  the  preference.  The  bankrupt 
law,  If  D,  §  3,  creates  a  presumption  of  insolvency  against  the 
debtor  who  does  not,  upon  the  hearing,  produce  his  books  and 
papers,  and  submit  to  an  examination.  In  the  present  case, 
however,  the  defendants  have  complied  with  the  law  in  this  re- 
gard ;  and  therefore,  no  presumption  of  insolvency  exists,  and  the 
entire  burden  of  supporting  this  charge  is  upon  the  petitioners. 
To  do  so  they  must  show:  (1)  A  transfer  of  the  debtor's  prop- 
erty to  a  creditor;  (2)  the  debtor's  intent  to  prefer  such  credit- 
or; (3)  the  insolvency  of  the  debtor  at  the  time  of  such  trans- 
fer. It  has  been  shown  that  within  the  four  months  next  be- 
fore the  filing  of  the  petition  several  mortgages  to  their  credit- 
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ors  were  executed  by  the  defendants.  It  is  evident  there  was  no 
actual  fraud  in  the  transactions;  but  it  is  claimed  they  con- 
stituted preferences  denounced  by  the  bankrupt  law.  The  com- 
'  mon  law  did  not  denounce  a  preference  by  a  debtor  of  a  creditor. 
The  bankrupt  law,  however,  seeks  to  avoid  all  partiality,  and 
to  distribute  the  property  of  the  insolvent  equally  among  his 
creditors;  and  a  preference  when  one  is  insolvent,  with  intent 
to  prefer,  constitutes  an  act  of  bankruptcy.  It  is  presumed  one 
intends  to  do  that  which  is  the  natural  consequence  of  his  act. 
If  a  certain  consequence  necessarily  follows  the  doing  of  the  act, 
the  person  should  be  presumed  to  have  intended  it.  He  is 
presumed  to  know  the  law  and  the  legal  results  of  his  acts,  and 
therefore  to  intend  them.  While  the  statute  is  remedial,  and 
should  be  so  construed  as  to  effect  its  object  and  promote  jus- 
tice, yet,  as  it  is  an  innovation  upon  the  common  law,  a  case 
should  be  brought  clearly  within  its  scope  in  order  to  take  from 
a  person  the  possession  and  control  of  his  property,  and  stop  him 
in  the  pursuit  of  his  business.  It  is  shown  that  these  mortgages 
were  but  an  exchange  of  one  set  of  securities  for  another,  and 
that  there  was  no  increase  of  security.  An  even  exchange  is  no 
robbery.  The  creditors  of  the  defendants  were  not  injured. 
Under  §  60  of  the  bankrupt  act  one  shall  be  considered  to  have 
given  a  preference  if,  being  insolvent,  he  makes  such  a  transfer 
of  any  of  his  property  as  will  give  one  or  more  of  his  creditors 
an  advantage,  or  a  greater  percentage  of  their  debt  than  they 
would  have  otherwise  received.  This  does  not  follow,  of  course, 
in  a  case  of  mere  exchange  of  security.  Neither  the  insolvency 
of  the  defendants  nor  a  preference  by  them  has  been  shown ;  and 
this  proceeding  must,  therefore,  be  dismissed  at  the  costs  of  the 
petitioners,  and  an  order  will  be  so  entered 
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WENCESLAO  VARGAS 

V. 

AMERICAN  RAILROAD  COMPANY. 


Parent's  Recovebt  fob  Deatic  of  Child  fbom  Neolioencb. 

1.  Parent  not  dependent,  wholly  or  partially,  on  child  for  support,  cannot 

recover  for  death  of  latter. 

2.  An  employee  of  an  independent  contractor  cannot  recover  against  the 

principal  of  the  latter  for  negligence  of  the  former,  or  of  his  em- 
ployees not  chargeable  to  the  principal. 

3.  If  the  principal  was  in  control,  wholly  or  partially,  however,  or  was 

negligent  as  to  any  materials  or  machinery  furnished  by  him,  and  the 
defects  in  which  brought  about  the  injury  to  the  employee  ot  the  con- 
tractor, then  the  principal  i»  liable. 

4.  A  workman  assumes  the  ordinary  risks  of  his  employment,   but  not 

against  defects  in  applianceA  or  means  furnished  him  to  do  the  work; 
and  the  employer  is  bound  to  fumisn  such  appliances  or  means  as  are 
reasonably  safe. 

6.  The  act  of  the  legislature  of  Porto  Rico  of  March  1st,  1902  (R.  S.  of 
Porto  Rico,  arts.  322-333),  limits  recovery  in  suits  for  damages  by 
parent  for  death  of  child  on  whom  he  was  dependent  for  support  to 
$3,000. 

6.  Plaintiff  cannot  recover  if  deceased  was  guilty  of  contributory  negli- 
gence, unless  the  employees  of  the  company  could,  notwithstanding  tJie 
negligence  of  deceased,  have  prevented  the  accident. 


Death — action  by  parent.  The  authorities  relating  to  the  common-law 
right  of  action  of  parent,  for  loss  of  services  of  child  killed,  are  presented 
in  editorial  note  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Beall,  41  L.  R.  A.  807. 

Master  and  servant — injury  to  servant  of  third  person.  In  editorial 
note  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berrj',  46  L.  R.  A.  33,  the  authori- 
ties bearing  on  the  right  of  a  servant  to  recover  damages  from  persons 
other  than  his  master  for  injuries  received  in  the  performance  of  his 
duties,  including  cases  where  the  injured  servant  is  at  work  for  an  inde- 
pendent contractor,  are  fully  presented  and  discussed. 
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In  fixing  the  measure  of  damages  tne  jury  may  take  into  account  the 
earning  capacity  of  the  deceased,  the  probable  duration  of  his  life,  and 
actual  need  of  dependent  parent. 

December  12,  1903. 


Mr,  Herbert  E.  Smith  for  plaintiff. 

Messrs.  Dexter  &  Hord  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

Gentlemen  of  the  Jury: — My  duty,  before  you  consider  the 
facts  in  this  case,  is  to  instruct  you  as  to  the  law  of  it.  You  are 
bound  to  accept  what  I  say  to  you  as  the  law  of  the  case.  Equal- 
ly, upon  the  other  hand,  it  is  your  province  to  determine  the 
facts. 

This  is  what  is  known  as  an  action  on  the  case,  and,  as  you 
have  learned  from  the  testimony,  it  is  one  by  the  parent  for  the 
killing  of  his  child  by  alleged  negligence  on  the  part  of  the  de- 
fendant; he  claiming — and  that  being  the  ground  upon  which 
he  sues — that  he  was  dependent  upon  that  child  for  a  support. 
Whether  he  was  or  not,  you  determine  from  all  the  testimony. 
If  he  was  not  dependent,  either  wholly  or  to  some  extent,  on 
the  deceased  for  his  support,  then  he  cannot  recover. 

The  plaintiff  sues,  claiming  that  on  the  30th  day  of  May, 
1903,  his  son,  then  sixteen  years  old,  as  the  testimony  tends  to 
show,  was  in  the  employ  of  this  company  as  a  water  carrier  for 
the  hands  who  were  constructing  its  road;  and  that,  being  in 
the  employ  of  the  defendant  company,  he  was  injured  by  reason 
of  the  defective  character  of  the  material  or  appliances  that  were 
furnished  to  construct  the  work,  and  through  the  neglect  of  the 
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servants  of  the  company  who  were  operating  the  cars  and  build- 
ing the  road ;  and  that  his  son  was  in  the  exercise  of  reasonable 
care  upon  his  part  at  the  time  he  was  injured. 

It  becomes  necessary  that  you  should  consider  the  case  in  two 
lights. 

The  first  is  whether  the  plaintiff's  son  was  in  the  employ  of 
the  defendant  company  at  the  time,  or  in  the  employ  of  someone 
else  and  independent  of  the  control  of  the  agents  of  the  com- 
pany. I  can,  perhaps,  best  give  you  the  law  in  this  respect  by 
illustration.  For  instance,  I  am  the  owner  of  the  lot  upon  which 
that  house  is  situated  yonder,  and  I  employ  one  of  you  gentle- 
men to  build  me  a  house  upon  it.  Of  course,  after  it  is  finished 
it  is  with  me  whether  I  will  receive  the  house  or  not ;  but  I  make 
a  contract  with  you  to  build  that  house, — ^you  are  to  employ  the 
labor  and  do  the  work  and  to  complete  it  satisfactorily ;  in  other 
words,  you  are  to  do  the  entire  work,  and  I  to  pay  you  for  it, 
I  to  determine  if  I  will  receive  it.  In  the  building  of  it,  you 
erect  a  scaffold  in  a  defective  manner ;  the  ropes  are  not  strong 
enough;  and  one  of  the  men  that  you  employ  falls  and  breaks 
his  leg.  ITow,  in  law  and  in  common  sense,  that  man  cannot 
sue  me  and  recover  damages  for  that  injury ;  but  he  must  look 
to  the  one  that  employed  him.  He  must  look  to  the  contractor. 
You  must  determine  in  the  first  place  whether  this  plaintiff's 
son  was  in  the  employ  of  the  defendant  company  at  the  time  that 
he  was  injured, — ^whether  the  company  was  really  and  in  fact 
controlling  and  building  the  embankment 

It  may  have  been  doing  so  in  part,  and  if  it  was,  then  it  may  be 
liable.  For  instance,  if  it  had  an  agent  there  to  see  to  and 
control  the  building  of  it,  if  he  had  power  to  give  orders  as  to  it 
and  to  control  it  in  any  way,  then  the  defendant  would  be  re- 
sponsible in  the  event  it  was  guilty  of  negligence,  as  to  which 
I  will  speak  hereafter.     You  determine  whether  the  defendant 


FEDERAL  REPORTS.  295 

Vargas  v.  American  R.  Go. 

company  was  really  constructing  this  embankment;  whether  it 
was  by  its  agent  in  control  of  the  work,  or  was  to  any  extent  m 
control  of  it;  or  if  the  defendant  company  merely  was  to  re- 
ceive the  work  after  it  was  finished;  whether  it,  during  the 
progress  of  the  work,  had  any  agent  there  to  control  the  prog- 
ress of  its  construction.  If  the  defendant  company  had  no  con- 
trol of  the  men  who  were  constructing  it;  if  it  had  no  right 
to  give  any  orders  relative  to  the  mode  and  manner  of  construct- 
ing it  as  the  work  progressed,  but  there  was  a  separate  and  in- 
dependent contractor  who  employed  the  men,  and  they  were 
under  his  charge  exclusively, — then  if  the  deceased  waa  in- 
jured through  the  negligence  of  his  men,  the  defendant  would 
not  be  responsible  unless,  as  I  will  tell  you  further  on,  it  had 
furnished  some  of  the  materials  or  implements  by  which  and 
through  which  that  work  was  being  constructed,  which  were  de- 
fective in  their  construction,  and  the  injury  was  thereby  caused. 
If  this  work  was  being  done  imder  the  control  of  a  separate  con- 
tractor, and  the  deceased  was  injured  through  negligence  of  his 
hands,  then  this  defendant  is  not  resj^nsible.  But  if  this  de- 
fendant was  controlling,  either  wholly  or  in  part,  the  work,  then 
if  there  was  any  negligence  on  the  part  of  the  defendant  in  the 
doing  of  it,  or  as  to  the  character  of  materials  furnished,  and 
which  caused  the  injury,  then  the  defendant  is  responsible. 

Coming  to  the  second  view ;  that  is,  if  you  find  that  the  de- 
fendant company  was  not  constructing  this  work,  but  it  was 
being  done  by  a  contractor,  still  if  the  defendant  company  fur- 
nished him  any  cars  or  any  other  appliances  for  constructing  it 
that  were  not  reasonably  proper  for  that  character  of  work,  but 
were  of  a  defective  character,  through  the  negligence  of  the  com- 
pany, and  owing  to  their  defective  construction  the  deceased 
was  injured,  then,  still  the  company  would  be  responsible. 

A  workman  who  enters  upon  the  discharge  of  any  work  un- 
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dertaies  the  ordinary  risks  of  that  employment  For  illus- 
tration :  In  some  of  the  northern  countries  there  are  snows  and 
ice  in  the  winter,  and  a  brakeman  is  helping  to  run  a  train  of 
cars;  now  he  undertakes  ihe  increased  risk  that  will  occur  by 
reason  thereof.  Any  ordinary  risk  a  workman  undertakes ;  but 
he  does  not  undertake  to  protect  himself  as  to  the  appliances 
or  means  that  are  furnished  for  the  doing  of  the  work.  The 
master  or  the  builder  of  the  work  is  bound  to  furnish  imple- 
ments to  do  that  work  which  are  reasonably  safe.  He  is  not 
bound  to  furnish  those  of  the  very  highest  character  of  skill, 
and  which  will  protect  against  all  possible  danger,  but  those 
which  are  reasonably  calculated  for  the  doing  of  the  w^ork  in 
safety. 

If  you  believe  from  the  testimony  that  the  defendant  com- 
pany was  actually  building  this  work,  and  that,  through  the  de- 
fective character  of  any  of  the  implements,  cars  or  otherwise, 
the  plaintiff's  son  was  injured,  they  not  being  of  a  character 
reasonably  safe  for  the  construction  of  the  work,  then  you  must 
find  for  the  plaintiff,  provided  you  believe  that  he  was  depend- 
ent upon  his  son  for  his  support 

But  if  you  find  from  the  testimony  that  the  defendant  com- 
pany was  not  constructing  this  work,  but  that  it  was  being  done 
by  an  independent  contractor,  and  that  he  was  in  control  of  it, 
then  you  must  find  for  the  defendant,  unless  you  believe  that 
the  defendant  company  had  furnished  some  implements  for  the 
construction  of  the  work  which  were  defective  in  their  charac- 
ter, and  not  reasonably  safe  for  the  work,  and  the  injury  result- 
ed in  consequence  thereof.  In  such  event,  you  would  still 
find  for  the  plaintiff,  if  you  find  he  was  dependent  upon  his 
son  for  support. 

You  are  limited,  if  you  find  for  the  plaintiff,  by  the  legisla- 
tive act  giving  this  right  of  action,  to  not  more  than  $3,000. 
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If  you  find  for  the  plaintiff,  in  determining  the  amount  you 
take  into  consideration  the  extent  of  the  culpability,  if  there  be 
any,  of  the  defendant  company,  as  to  either  the  management  of 
the  cars  by  its  agents,  or  any  tools  or  implements  that  it  may 
have  furnished  for  the  doing  of  the  work,  or  the  degree  of  neg- 
lect of  any  of  its  agents  in  the  construction  of  the  work. 

In  the  second  view  of  the  case  you  must  take  into  consideration 
the  degree  of  culpability  the  defendant  may  have  been  guilty 
of,  if  any,  in  furnishing  cars  or  other  implements,  for  the  con- 
struction of  the  work,  of  a  defective  character,  through  its 
negligence.  If  this  injury  occurred  through  the  negligence  of 
any  employees  of  the  defendant  company,  then  the  company  is 
responsible  unless  the  deceased  exposed  himself  unnecessarily  to 
the  danger,  and  after  so  exposing  himself  the  agents  of  the  de- 
fendant company  had  no  reasonable  opportunity  to  protect  him 
from  the  danger. 

There  is  testimony — and  I  shall  not  review  it  all;  and  if  I 
were  to  do  so  it  would  be  your  province  to  correct  me  if  I  did 
so  erroneously,  because  you  determine  the  facts  of  the  case — 
tending  to  show  that  this  plaintiff  was  employed  to  furnish 
water  for  the  workmen  there.  The  testimony  is  conflicting  as 
to  whether  it  was  a  part  of  his  duty  to  furnish  water  to  the  men 
who  might  be  employed  upon  the  trestle.  If  he  was  in  the 
habit  of  taking  water  to  the  men  upon  the  trestle,  and  h  was 
known  to  the  agents  of  the  defendant  company,  if  the  defei*dant 
company  was  constructing  this  embankment,  that  is  equivalent 
to  his  being  instructed  to  so  furnish  it. 

The  defendant  company  must  necessarily  act  by  its  agents. 
It  is  an  artificial  being,  and  can  only  so  act. 

There  is  testimony  tending  to  show  that  the  deceased  was  get- 
ting 20  cents  a  day,  or  $6  a  month,  or  $72  a  year;  that  he  was 
sixteen  years  old;  and  that  this  plaintiff  has  three  other  chil- 
dren. 
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If  you  should  find  for  the  plaintiff,  you  take  into  consideration 
any  actual  need  of  the  plaintiff  depending  upon  the  deceased  for 
his  support,  shown  by  the  evidence  or  the  eirciimstances  of  the 
case;  and  in  determining  the  amount,  you  would  consider  the 
capacity  of  the  deceased  to  earn  money,  and  the  probabilities 
of  the  duration  of  his  life^  he  being  sixteen  years  of  age  at  the 
time  of  the  injury. 
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JOFFfi  BROTHERS  &  COMPANY  ET  AL.,  Complainants, 
J.  FERNANDEZ  &  COMPANY  ET  AL.,  Defendanta. 


Opinion  on  Application  fob  Appointment  of  Receiveb. 

1.  General  military  order  224,  relative  to  suspension  of  payments,  construed 

in  connection  with  the  Code  of  Commerce  and  Code  of  Procedure,  does 
not  bind  creditors  who  are  not  present  at  the  creditors'  meeting,  and 
who  have  not  been  notified  of  the  proceedings. 

2.  In  a  case  of  violation  of  trunt,  or  to  prevent  abuse  or  fraud,  a  court  of 

equity  will  interfere  even  in  case  a  suspension  of  payment  has  been 
decreed,  and  a  receiver  may  in  such  case  be  appointed. 

January  10,  1901. 


Messrs.  Pettingill  &  Keedy,  solicitors  for  complainants. 

Messrs.  Horton  &  Comwell,  solicitors  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  an  application  for  the  appointment  of  a  receiver  of 
the  property  of  the  defendant  firm,  J.  Fernandez  &  Company. 
The  complainants,  Joife  Brothers  &  Company  and  Hinne  & 
Company,  are  foreign  creditors.  It  appears  that  the  defend- 
ant firm,  being  indebted  in  a  large  amount,  applied  on  April 
26th,  1900,  to  the  insular  district  court  for  suspension  of  pay- 
ment. Some  time  prior  to  this,  the  defendant  firm  had  agreed 
in  writing  to  transfer  to  the  complainant  Joffe  Brothers  &  Com- 
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pany  certain  securities,  to  wit,  debts  and  claims  on  other  par- 
ties, for  the  payment  of  their  debt.  This  was  not  carried  out, 
as  the  defendant  firm  afterward  asked  that  these  claims  be 
taken  in  absolute  payment,  pro  tanto,  of  the  debt  of  Joife  Broth- 
ers &  Company.  The  agent  of  the  latter  firm  was  willing  trt 
do  this,  but  having  no  power  to  agree  to  it,  wrote  to  Joffe  Broth- 
ers &  Company  for  the  necessary  authority,  and  soon  after  the 
defendant  company  applied  for  a  suspension.  It  is  claimed 
the  defendant  company  entered  into  this  negotiation  with  the 
complainant  firm  merely  to  deceive  and  gain  time.  Some  time 
thereafter  the  application  for  suspension  of  payment  was  grants 
ed  by  the  insular  court  upon  the  terms  that  the  creditors  were 
to  be  paid  in  four  equal  instalments,  not  beginning,  however, 
for  three  years  from  then,  making  a  period  of  seven  years  be- 
fore payment  would  be  completed. 

Coadministrators  of  the  firm  were  selected,  but  they  appear 
to  have  paid  no  attention  to  the  business  in  conjunction,  leav- 
ing its  entire  conduct  to  the  defendant  Jose  Fernandez.  It  is 
claimed,  under  military  general  order  224,  that  the  complain- 
ants are  bound  by  this  proceeding,  and  that  said  order  repealed 
the  existing  law  as  to  the  suspension  of  payments.  The  Code 
of  Commerce  gives  this  right,  and  by  §  873  the  procedure  must 
conform  to  the  special  law,  and  the  law  of  procedure  then  in 
force  was  the  Code  of  Procedure,  and  the  Code  of  Commerce 
recognizes  it  as  being  in  force.  Creditors  residing  beyond  the 
seas  are  not  affected  by  the  proceedings  for  the  suspension  of 
payments  unless  they  attend  the  meeting  of  the  creditors.  Gen- 
eral order  No.  224  does  not  alter  this  rule,  and  if  it  purported 
to  do  so,  and  bind  them  without  notice,  it  would  be  imreasonable 
in  character.  It  is  claimed  the  complainants  Joffe  Brothers  & 
Company  were  present  at  the  meeting  of  the  creditors  by  an  at- 
torney; but  it  is  not  shown  that  anyone  was  present  with  doc- 
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umeiitary  evidence   of  such   authority       Code   Civ,   Proc.    § 
1137. 

Had  it  been  so,  even  this  would  not  prevent  this  court  fronv 
now  interfering,  at  the  interest  of  said  complainant  firm,  to  pre- 
vent abuse  or  fraud,  or  a  violation  of  the  trust.  In  my  opinion, 
however,  the  complainant  finn  is  not  affected  by  the  action  of 
the  creditors,  for  the  reason  that  they  were  not  present  or  taking 
part  in  the  meeting.  A  large  proportion  of  the  indebtedness 
was  owing  to  foreign  creditors.  The  securities,  or  mortgage 
claims,  which  were  to  have  been  transferred  to  Joffe  Brothers 
&  Company,  have,  with  others,  been  sold  to  another  party  by 
the  defendant  Jose  Fernandez,  acting  as  liquidator,  since  the 
suspension  of  payment,  and  for  about  one  half  their  face  value. 
It  is  claimed  this  was  done  to  raise  money,  and  to  buy  debts 
on  the  defendant  firm,  but  which  debts  were  bought  in  at  much 
less  than  their  amounts.  It  also  appears  that  before  the  appli- 
cation for  suspension  of  payment,  the  defendant  firm  issued 
evidences  of  large  indebtedness  to  certain  parties,  among  whom 
are  two  of  the  special  partners  of  the  defendant  firm,  to  wit, 
Cerrecedo  Hermanos  and  Victor  Martinez.  It  is  claimed  this 
was  bona  fide  indebtedness ;  but  it  is,  at  least,  suggestive  of  de- 
ceit, and  that  there  should  have  been,  instead  of  doing  this,  an 
effort  to  pay  outside  creditors.  The  defendant  Jose  Fernandez 
has  seemingly  managed  and  controlled  the  entire  business  with- 
out advice  or  restraint;  but,  passing  by  all  these  matters,  and 
allowing  that  they  only  serve  to  raise  suspicion,  it  further  ap- 
pears that  the  defendant  firm  had,  when  it  suspended  payment, 
over  $270,000  in  notes,  drafts,  mortgages,  accoimts,  merchan- 
dise, and  cash,  and  that  it  has  only  paid  its  creditors  something 
over  $10,000,  and  this  has  been  done  in  the  purchase  of  debts 
by  the  defendant  Jose  Fernandez.  No  account  is  given  of  the 
condition  of  the  balance  of  the  assets, — ^where  they  are  or  in 
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whose  hands.  In  fact,  it  is  shown  that,  at  the  time  of  the  sus- 
pension of  payments,  the  defendant  company  had  on  hand  a 
large  stock  of  merchandise,  to  wit,  over  $70,000  worth;  and 
that  just  before  suspension,  or  since,  the  greater  portion  of  it 
has  been  removed  or  disposed  of ;  and  that  there  is  not  on  hand 
now  more  than  $8,000  worth.  It  is  shown  that  a  portion  of 
this  merchandise  was  shipped  to  another  place,  to  one  of  the 
special  partners,  on  N'ovember  12th,  1900,  and  this  suit  was 
brought  seven  days  thereafter. 

It  thus  appears  that  the  creditors  have  been  paid  compara- 
tively little,  and  this  only  by  a  large  discount  of  debts.  The 
character  of  this  estate  forces  the  conclusion  that  a  large  sum 
of  money  could  have  been  realized  in  a  short  time  and  paid  to 
the  creditors,  if  such  had  been  the  desire  of  the  defendant  com- 
pany. 

The  power  to  appoint  a  receiver  should  be  sparingly  exer- 
cised ;  but  one  should  be  appointed  whenever  in  the  exercise  of 
sound  discretion  it  appears  that  an  indifferent  person  should 
have  charge  of  the  estate. 

The  defendant  Fernandez  has  not  responded  by  affidavit  sat- 
isfactorily to  the  interrogatories  in  the  bill,  or  made  such  dis- 
closures as  a  trustee  should  make ;  and  he  stands  in  that  attitude 
as  to  the  creditors.  I  am  of  the  opinion  that  a  receiver  should 
be  appointed,  and  a  decree  will  be  so  entered. 
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A.  BRAVO  &  COMPANY 
EMILIO  GOMEZ  ET  AL. 


Gabnishhsnt  of  IN817RA1TCB  MoiTET — Intebtkniito  Pmnoir— Insxtsakcb 

WITH   BETEBENCE  TO    MOBTOAGE    LAW. 

1.  Section  916,  Revised  Statutes  of  the  United  States  (U.  8.  Comp.  Stat. 

1901,  p.  684),  applies  to  garnishments  in  Porto  Rico.  Under  the  local 
law,  merely  the  nonpayment  of  a  judgment  is  ground  of  attachment. 

2.  At  common  law  a  contract  of  insurance  for  the  mortgagor's  benefit  is  a 

personal  one,  and  the  mortgagee  has  no  claim  on  the  insurance  fund  in 
the  absence  of  a  valid  contract  or  pledge;  but  under  the  local  law  the 
insurance  is  an  incident  to  the  mortgaged  property.  The  mortgage  law 
includes  in  the  mortgage  all  insurance  policies  on  the  mortgaged  prop- 

March  2,  1904. 


Holt,  Judge,  delivered  the  following  opinion : 

The   plaintiffs,   Bravo   &   Company,   obtained   a   judgment 
against  the  defendant  Emilio  Gomez,  in  this  court,  at  Maya- 

Inaurance — rights  of  mortgagee.  In  the  following  editorial  notes  the 
authorities  bearing  on  their  respective  phases  of  the  subject  are  fully  pre- 
sented: Rights  of  mortgagee  to  benefit  of  insurance  taken  in  name  of 
mortgagor,  note  to  Chipman  v.  Carroll,  25  L.  R.  A.  305;  Rights  given  hy 
the  attachment  of  a  mortgage  slip  to  insurance  policy,  note  to  Phenix  Ins. 
Co.  V.  Omaha  Loan  k  T.  Co.  25  L.  R.  A.  679;  Effect  of  settlement  between 
insurer  and  mortgagor  upon  rights  of  mortgagee,  to  whom  loss  is  m^td^ 
payable  as  his  interest  may  appear,  note  to  Chandoa  y.  American  F.  Ina. 
(  o.  19  L.  R.  A.  321. 
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guez,  on  December  11th,  1901,  for  $6,309.49  with  interest 
from  that  date,  and  costs.  Execution  issued  thereon  on  March 
27th,  1903,  and  was  returned  "no  property"  on  April  6th,  1903. 
On  March  18th,  1903,  certain  property  of  the  defendant,  which 
was  insured  for  $10,000  in  the  Norwich  Union  Insurance  So- 
ciety of  England,  was  destroyed  by  fire.  Before  the  return  of 
the  execution,  and  on  April  1st,  1903,  the  plaintiffs,  Bravo  & 
Company,  by  their  agent,  filed  an  affidavit  for  a  garnishment 
of  said  insurance  money,  which  was  issued  and  served  upon  said 
company. 

The  defendant  Gomez  moves  to  quash  the  writ  of  garnishment 
as  irregular  and  without  legal  force  or  effect,  because  it  was 
made  returnable  to  the  April  term  of  this  court  at  San  Juan 
instead  of  Mayaguez,  where  the  judgment  had  been  rendered. 
This  is  the  only  ground  of  the  motion.  The  garnishee  company 
did  not  unite  in  it,  but  filed  an  answer.  The  affidavit  for  the 
garnishment  states  that  execution  had  issued  upon  the  judg- 
ment, but  had  not  been  satisfied,  and  that  the  judgment  re- 
mained unpaid.  It  also  states  that  other  creditors  of  the  de- 
fendant Gomez  are  attempting  by  embargoes  from  other  courts 
to  obtain  a  prior  lien  upon  said  insurance  fund,  and  that  a 
garnishment  is  necessary  to  protect  plaintiffs  and  obtain  satis- 
faction of  the  judgment;  also  that,  unless  issued,  all  of  the 
defendant's  property  will  be  attached  by  other  creditors,  and 
the  plaintiffs  will  be  unable  to  make  their  debt.  No  other 
ground  of  garnishment  is  set  out,  and  for  the  want  thereof  it 
is  urged  the  writ  is  void. 

A  garnishment  is  a  form  of  attachment  It  is  in  effect,  at 
least,  a  suit,  although,  in  a  case  like  this  one,  ancillary  to  the 
main  action.  It  is  statutory,  and  generally  regarded  as  a  legal, 
and  not  as  an  equitable,  proceeding,  although  in  some  jurisdic- 
tions it  is  treated  as  of  the  latter  nature. 
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Generally  the  local  law  requires  an  affidavit  of  certain  al- 
leged facts.  They  are  jurisdictional,  and  in  their  absence  a 
creditor  has  no  more  right  to  the  garnishment  than  a  judgment 
creditor  to  an  execution  when  he  has  no  judgment;  in  other 
words,  without  it  the  proceeding  is  void.  Waiving,  for  the 
present,  the  fact  that  the  motion  to  quash  is  based  upon  one 
ground,  it  may  be  asked,  By  virtue  of  what  law  did  this  gar- 
nishment issue?  Kules  10  and  26  of  this  court  provide  that, 
upon  the  return  of  an  execution  "no  property,"  the  plaintiff  is 
entitled,  without  oath  or  boild,  to  a  garnishment;  and,  in  the  ab- 
sence of  such  return,  is  also  entitled  to  one  upon  the  execution 
of  a  proper  bond,  and  the  filing  of  an  affidavit  stating  that  he 
has  a  good  cause  of  action ;  and  has  reason  to  believe  the  defend- 
ant intends  to  and  will  fraudulently  dispose  of  his  property  be- 
fore judgment,  so  that  it  cannot  be  satisfied,  or  has  departed 
from  the  jurisdiction  and  so  remained,  or  affiant  believes  he  in- 
tends so  to  remain,  more  than  sixty  days,  in  order  to  defeat  serv- 
ice of  process.  It  is  manifest  from  the  provisions  of  these  rules 
they  furnish  no  ground  for  this  garnishment.  The  United 
States  Revised  Statutes,  §  916  (U.  S.  Comp.  Stat.  1901,  p. 
684),  provide,  however,  that  one  recovering  a  judgment  at  com- 
mon law  shall  be  entitled  to  like  remedies,  by  execution  or  other- 
wise, to  reach  the  property  of  the  judgment  debtor,  as  are  pro- 
vided in  like  cases  by  the  laws  of  the  state  in  which  the  court 
is  held;  and  this  should,  in  my  opinion,  be  held  to  apply  to 
Porto  Rico. 

Under  the  local  law,  articles  918,  920,  922,  and  1440  of  the 
Code  of  Civil  Procedure,  it  appears  that  so  soon  as  a  judgment 
is  final,  the  execution  thereof  is  proceeded  with ;  and  if  not  im- 
mediately paid,  an  attachment  may  issue  therefor.     Merely  its 

nonpayment  is  ground  for  the  embargo.     In  the  case  now  in 
Porto  Rico— 20. 
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hand,  the  judgment  against  the  defendant  Gomez  was  final  when 
the  garnishment  was  sued  out;  the  judgment  debtor  was  in  de- 
fault; and  under  these  circumstances  I  am  inclined  to  think 
the  garnishment  could  issue  under  the  local  law  made  applica- 
ble by  the  section  of  the  United  States  statutes  above  cited.  It 
may  be  added  also  that  at  the  April  term,  1903,  of  this  court 
at  San  Juan,  the  garnishment  was,  by  consent,  transferred  to 
the  June  term  at  Mayaguez,  and  thereafter  this  motion  to  quash 
was  made.     For  the  reasons  indicated  it  is  overruled. 

The  garnishee,  the  Norwich  Union  Insurance  Society,  of 
England,  filed  its  answer  on  April  13th,  1903.  It  admits  the 
insurance,  but  avers  the  extent  of  the  loss  is  as  yet  unknown ; 
that  it  is  having  an  investigation  made;  that  by  the  terms  of 
the  policy,  if  liable  at  all,  it  had  the  right  to  reconstruct  the 
premises,  and  the  investigation  not  having  yet  been  finished, 
it  cannot  say  whether  it  is  indebted  or  not ;  also  that  it  has  been 
informed  one  Jose  Antonio  Fernandez  is  the  holder  of  the 
policy,  and  that  one  Dona  Maria  Concepcion  Aguerra  also  claims 
to  have  some  interest  in  it  or  any  proceeds  arising  from  it 

The  plaintiffs  have  entered  a  motion  to  strike  this  answer 
from  the  files  upon  the  grounds  that  it  has  not  the  corporate 
seal ;  that  it  is  not  verified  by  anyone  shown  to  have  authority 
to  do  so,  and  is  evasive,  uncertain,  and  insufficient 

It  is  still  the  rule  that  the  answer  of  a  corporation  to  a  bill  in 
chancery  must  be  under  seal.  Morawetz,  Priv.  Corp.  §  338; 
Bronson  v.  La  Crosse  &  M.  Co.  2  Wall.  302,  17  L.  ed.  728. 

It  may,  however,  make  a  contract  without  its  use,  and  the 
answer  of  the  garnishee  is  verified  by  the  same  person  upon 
whom  the  garnishment  was  served  as  the  chief  officer  of  the 
defendant  company.    If  the  answer,  therefore,  is  not  verified  by 


fedp:ral  reports.  307 

Bravo  &  Co.  v.  Gomez. 

the  proper  officer,  then  the  plaintiffs  have  no  service  of  garnish- 
ment. 

This  motion  is,  therefore,  also  overruled ;  but  sufficient  time 
having  now  elapsed  to  enable  the  defendant  the  Norwich  Union 
Insurance  Society  to  ascertain  the  circumstances  connected  with 
the  insurance  and  what  they  may  owe,  it  is  now  ordered  that 
said  company  within  ten  days  file  an  amended  answer  stating 
fully  what  they  may  owe  on  account  of  said  insurance,  and 
also  filing  a  copy  of  the  policy  therewith. 

Jose  Fernandez  y  Perez  filed  in  the  clerk's  office,  on  Decem- 
ber 10th,  1903,  his  so  styled  "intervening  petition,"  in  which 
he  avers  that  the  policy  of  insurance  in  question  was  pledged 
and  delivered  to  him  by  the  defendant  Gomez  on  January  5th, 
1903,  to  secure  certain  mortgage  indebtedness  then  created 
upon  the  insured  property;  claiming  that  both  by  virtue  of 
said  pledge  and  the  local  mortgage  law  he  is  entitled  to  what- 
ever insurance  may  be  owing.  Motion  is  made  upon  notice  to 
file  such  petition,  to  which  the  plaintiffs,  A.  Bravo  &  Company, 
object. 

The  defendant  Emilio  Gomez  also,  on  December  11th,  1903, 
filed  in  the  clerk's  office  his  so  styled  "intervening  petition," 
in  which  he  adopts  and  unites  in  said  petition  of  Jose  Fer^ 
nandez.  The  right  of  the  latter  to  the  fund  has  been  briefed 
upon  the  merits;  and,  though  this  seems  to  have  been  prema- 
ture, it  is  perhaps  not  out  of  place  to  say  that  the  petition  tend- 
ered by  him  avers  an  actual  delivery  and  pledge  to  him  of  the 
policy.  At  common  law  a  contract  of  insurance  for  the  mort- 
gagor's benefit  is  a  personal  one,  and  the  mortgagee  of  the  in- 
sured property  has  no  claim  upon  the  insurance  fund  in  the 
absence  of  a  valid  pledge.  Under  the  local  law,  however,  the 
insurance  is  an  incident  to  the  mortgage  property.  The  mort- 
gage law  of  Porto  Rico,  articles  110  and  111,  provides  that  the 
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mortg^age  embraces  any  indemnity  due  the  owTier  for  insurance 
on  the  mortgage  property,  and  any  such  indemnity  is  to  be 
construed  as  mortgaged  together  with  the  estate,  even  though 
not  mentioned  in  the  contract.  The  necessity  seems  to  exist 
for  some  mode  by  which  the  rights  of  adverse  claimants  to  it 
may  be  settled  in  case  of  a  garnishment  proceeding  like  this 
one.  The  question  is  somewhat  troublesome,  as  in  the  United 
States  courts  the  distinction  is  maintained  between  common  law 
and  equitable  proceedings.  This  question,  however,  will  not 
now  be  determined  until  the  coming  in  of  the  amended  answer 
of  the  garnishee,  when  the  court  will  make  such  further  order 
as  may  seem  proper. 
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WESTERN  ELECTRIC  COMPANY,  Complainant, 

^' 
ELECTRIC  LIGHT  COMPANY  OF  MAYAGUEZ  ET  AL., 

Defendants. 


Opinion  as  to  Pkiobitt  of  Claims. 

1.  Both  by  the  Spanish  municipal  law  and  the  common  law  a  mortgage 

or  an  instrument  creating  a  lien  is  assignable* 

2.  A  mortgagee  who  accepts  a  writing  embracing  different  pieces  of  prop- 

erty, and  providing  that  one  of  them  may  be  disposed  of  by  the  mort- 
gagor to  enable  him  to  carry  out  another  contract,  is  estopped  from 
questioning  his  right,  and  must  abide  the  consequences. 

3.  When  a  conveyance  is  made  upon  a  negotiation  for  money  under  cir- 

cumstances indicating  it  was  intended  as  security,  a  court  of  equity 
will  hold  it  a  mortgage,  whatever  may  be  the  form  of  the  writing. 
In  doubtful  cases  this  will  be  the  leaning  of  the  court. 

4.  Claims  for  services  in  resisting  the  appointment .  of  a  receiver  do  not 

stand  upon  the  footing  of  the  claim  of  a  solicitor  who  has  preserved 
a  particular  fund  for  the  benefit  of  lien  holders,  and  are  not  entitled 
io  preference. 

February  23,  1901. 


Mr.  A.  F.  Odlirij  solicitor  for  complainant. 

Messrs.  Horton  &  Cornwell  and  Ramon  Freyre,  solicitors 
for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  cause  is  submitted  for  a  decree  as  to  alleged  priority  of 
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claims,  and  to  sell  the  property  in  the  hands  of  the  receiver. 
Upon  the  hearing  the  personal  representatives  of  Jacob  Baiz 
moved  to  file  their  petition  as  intervening  creditors.  The  ob- 
jection of  the  complainant  thereto  was  overruled,  and  the  pe- 
tition ordered  to  be  filed.  The  complainant  demurred  to  it, 
and,  in  so  far  as  it  seeks  to  assert  priority  for  the  claim  therein 
set  out,  the  demurrer  is  sustained ;  otherwise,  it  is  overruled. 

A  motion  was  also  entered  and  leave  filed  by  the  defendant 
Pedro  Ramirez,  for  an  order  upon  the  receiver  herein,  to  pay 
him,  as  owner,  rent  for  the  buildings  and  grounds  in  and  upon 
which  the  machinery  of  the  electric  plant  in  the  receiver's  hands 
is  located ;  also  an  agreement,  dated  December  26th,  1900,  of  the 
solicitors  for  complainant  and  said  Ramirez,  was,  by  leave,  filed. 
The  latter,  by  leave,  also  filed  two  affidavits  relative  to  the  value 
of  the  property  herein  claimed  by  him ;  and  his  motion  for  an 
order  for  the  payment  to  him  of  rent  is  overruled  for  the  reason 
that  he  is  not  adjudged  the  ow^nership  of  said  building. 

It  appears  that  on  July  20th,  1896,  the  defendant  company 
was  indebted  to  one  Jacob  liaiz,  for  its  electric  light  plant,  in  a 
considerable  sum ;  and  to  soeure  him  in  its  payment  it  executed 
to  him  an  instrument  by  which  it  put  in  alien  to  him  its  said 
electric  plant.  Subsequently  the  notes  sued  on  by  complainant 
were  executed  to  Baiz  by  the  defendant  company  on  account  of 
said  indebtedness,  and  by  him  assigned  to  the  complainant 
Claiming,  therefore,  a  prior  lien,  it  instituted  this  action,  and 
on  October  5th,  1899,  the  property  was  placed  in  the  receiver's 
hands.  The  defendant  company  attempted  to  set  up  various 
defenses.  Among  others,  it  claimed  that  the  agreement  of  July 
20th,  1896,  was  rescinded  by  a  subsequent  one, — ^by  which  Baiz 
undertook  the  administration  of  the  electric  plant,  was  thereby 
to  pay  his  debt  and  all  other  debts  of  the  defendant  company; 
and  that  it  has  claims  to  a  large  amount  against  Baiz,  or  his 
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estate;  but  they  are  not  definitel}-  set  forth,  and  no  sufficient 
defense  is  presented  to  the  indebtedness  asserted  by  the  com- 
plainant. 

The  special  master,  by  his  report,  filed  December  3d,  1900, 
reported  there  is  due  it,  as  of  October  1st,  1900,  the  sum  of 
$24,403.58;  and  no  exceptions  having  been  filed  thereto,  said 
report  is  now  confirmed,  and  the  complainant  the  Western  Elec- 
tric Company,  is  entitled  to  a  judgment  against  the  defendant 
the  Electric  Light  Company  of  Mayaguez,  for  said  sum  with 
interest  from  October  1st,  1900,  and  its  costs  herein  expended. 

Both  by  the  municipal  Spanish  law  and  the  common  law  a 
mortgage  or  instrument  creating  a  lien  is  assignable,  and  the 
complainant  company  clearly  has  the  prior  lien  for  the  same 
upon  the  entire  plant  of  the  defendant  company,  unless  it  be 
the  house  and  grounds  in  and  upon  which  the  same  is  located. 
It  claims  it  as  to  them,  and,  upon  the  other  hand,  the  defend- 
ant Pedro  Ramirez  claims  to  be  the  owner  thereof  by  virtue  of  a 
deed  from  the  defendant  company  to  him,  of  February  13th; 
1897.  Whether  it  is  to  be  regarded  as  a  conveyance  of  absolute 
character  or  only  a  mortgage  is  to  be  determined ;  but,  whether 
the  one  or  the  other,  the  ijuestion  first  arises  whether  the  com- 
plainant company  has  a  prior  lien  thereon  by  virtue  of  the  in- 
strument aforesaid  of  July  20th,  1896.  It  was  never  regis- 
tered. The  bill  does  not  charge  that  Ramirez  had  actual  knowl- 
edge of  its  existence  prior  to  the  making  of  the  deed  to  him ;  but 
it  is  claimed  that,  alJiough  he  is  made  a  defendant  in  the  bill, 
that  he  should  in  his  answer  affirmatively  aver  want  of  such 
notice,  and  that  he  has  not  done  so. 

However  this  may  be,  the  instrument  of  July  20th,  1896,  pro- 
vides: *^Giving  as  security  tlie  electric  plant,  to  wit,  dynamos, 
motors,  boilers,  machinery,  posts,  lamps,  and  everything  per- 
taining to  such  plant  without  any  exception  whatever  (but  ex- 
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cepting  the  house  belonging  to  the  company,  which  contains  the 
plant,  of  which  it  may  dispose  to  enable  it  to  fulfil  its  contract 
with  the  municipality  of  the  city),"  etc. 

It  is  urged  the  exception  of  the  house  had  a  limitation  as  to 
its  transfer ;  that  it  could  only  be  done  to  carry  out  its  contract 
with  the  city  of  Mayaguez ;  but  this  exception  was  of  a  general 
character  for  that  purpose.    It  could  dispose  of  it  to  raise  money 
to  do  so,  and  this  seems  to  have  been  the  purpose  of  the  disposi- 
tion made  of  it    The  circumstances  tend  to  show  that  Baiz  then 
held  the  notes.    The  contract  with  Kamirez  was  authorized  by  the 
stockholders,  by  an  order  on  their  record ;  and  it  can  hardly  be 
supposed  Baiz  did  not  know  of  it,  as  it  was  then  understood  he 
was  to  take  the  administration  of  the  plant,  and  most  of  the 
money  went  to  him  for  supplies  for  it.    It  is  fair  where  a  mort- 
gagee or  lien  holder  accepts  a  writing  embracing  different  pieces 
of  property,  and  providing  that  one  of  them  may  be  disposed  of 
by  the  owner  to  enable  hiui  to  carry  out  another  contract,  and 
he  does  dispose  of  it  to  a  bona  fide  buyer,  that  the  mortgagee 
shall  not  question  his  right    He  has  seen  fit  to  trust  his  debtor, 
and  must  abide  the  consequence.     The  conveyance  to  Kamirez 
is  of  a  conditional  character.    It  was  ordered  by  the  stockholders 
that  the  lot  and  building  be  sold  to  him  for  7,000  pesos,  or 
$4,200,  provided  he  would  reconvey  if  the  company  refimded 
the  money  at  the  end  of  Baiz's  administration  of  the  plant, 
which  was  expected  to  be  five  years;  accordingly  a  deed  was 
made  for  said  sum,  providing  if  within  five  years  the  money 
was  refunded,  Ramirez  would  resell  to  the  company.     In  the 
meantime  the  company  was  to  pay  him  80  pesos  monthly  as 
rent,  and  this  \vas  paid  to  October  1st,  1899,  and  it  will  be 
treated  as  interest  upon  the  7,000  pesos  to  that  time.    The  prop- 
erty is  shown  to  be  worth  $4,700.     It  was  expressly  provided 
that  none  of  the  machinery  or  chattels,  however  attached  to  the 


FEDERAL  REPORTS.  313 

Western  Electric  Co.  v.  Electric  Light  Co.  of  Mayaguez^ 

realty,  were  embraced  by  the  writing;  and  it  does  not  appear 
that  Baiz  ever,  in  fact,  entered  upon  the  administration  of  the 
plant. 

The  facts  stated  in  the  writing  would  not  in  themselves,  per- 
haps, constitute  a  mortgage;  but  the  attending  circumstances 
tend  strongly  to  show  it  was  merely  a  loan.  The  company  was 
in  sore  need  of  money  to  operate  the  plant,  and  Ramirez  knew 
it.  It  is  clearly  shown,  however,  the  money  was  paid,  and  that 
it  was  a  bona  fide  transaction.  The  defendant  got  the  benefit 
of  Ramirez's  7,000  pesos,  and  it  appears  to  have  gone,  in  large 
part,  to  fulfil  its  contract  with  the  city.  Generally  when  a  con- 
veyance is  made  upon  a  negotiation  for  money,  and  under  like 
circumstances  as  in  this  case,  a  court  of  equity  will  hold  it  a 
mortgage,  whatever  may  be  the  form  of  t)ie  contract.  If  the 
grantee  agrees  to  receive  back  his  money  with  interest  or  a  larger 
sum,  and  reconvey  within  a  certain  term,  equity  treats  it  as  but 
a  mortgage ;  and  if  the  circumstances  leave  the  matter  in  doubt, 
that  should  be  the  leaning  of  the  court. 

The  defendant  Ramirez  is  entitled  to  a  first  lien  upon  the 
house  and  lot  described  in  the  pleadings,  for  the  sum  of  $4,200, 
with  interest  at  6  per  cent  per  annimi  from  October  1st,  1899, 
until  paid,  and  his  costs  herein  expended. 

The  decree  herein  will  adjudge  the  sums  to  the  parties  and 
the  priority  of  lien  as  above  indicated,  and  will  provide  that  the 
master  will  sell  said  lot  of  ground  and  building  separate  from 
the  balance  of  the  plant.  Before  ordering  the  sale  a  period  of 
thirty  days  will  be  given  the  defendant  company  to  pay  said 
sums. 

The  demurrer  to  Ramon  Roura's  claims  as  preferred  is  sus- 
tained in  toto;  but,  it  being  now  agreed  by  the  parties  that  his 
claim  of  $40  set  up  in  the  first  paragraph  of  his  intervening  pe- 
tition, and  $60  in  the  second  paragraph,  are  reasonable  and  cor- 
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reet,  the  same  are  now  allowed  upon  the  record,  but  as  general 
claims  only.  The  first  sum  is  for  services  rendered  the  insolvent 
corporation  prior  to  its  going  into  the  receiver's  hands,  and  the 
last  for  services  in  resisting  the  appointment  of  a  receiver.  They 
do  not  stand  upon  the  footing  of  the  claim  of  a  solicitor  who  has 
preserved  a  particular  fund,  subject  to  liens,  and  thereby  bene- 
fited the  lien  holders.  In  such  a  case  it  may  be  equitable  to  al- 
low him  for  the  services  out  of  the  fund.  His  claim  for  $100  is 
disallowed.  It  is  for  services  rendered  the  corporation  since  the 
appointment  of  a  receiver.  Trust  &  Deposit  Co.  v.  Spartanburg 
Waterworks  Co.  97  Fed.  409. 

The  special  master,  C.  H.  Magee,  is  allowed  $25  for  his  ser^ 
vices  herein,  to  be  paid  by  the  complainant  and  taxed  as  a  part 
of  its  costs. 

A.  F.  Odlin,  Esq.,  is  allowed  for  his  services  as  solicitor  for 
the  Western  Electric  Company  the  sum  of  $2,500  as  a  reason- 
able fee,  payable  by  said  complainant,  or  out  of  any  sum  that 
may  be  coming  to  it  in  this  cause ;  and  to  that  end  a  lien  for  said 
sum  is  hereby  adjudged  him  upon  the  complainant's  judgment 

All  questions  as  to  general  claims  against  the  defendant  com- 
pany, not  herein  decided,  or  as  to  the  receiver's  compensation  or 
costs,  or,  in  fact,  any  question  not  herein  disposed  of  is  reserved 
for  the  court's  future  action  and  a  decree  will  be  prepared  and 
entered  in  accordance  with  this  opinion. 

It  is  so  ordered. 
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CARLOS  J.  MONAGAS,  etc.,  Complainants, 


V. 


GEORGE  W.  LIEBERTH,  Clerk,  etc.,  Defendant 


In  Eqititt. 


L  The  state  of  the  sovereignty  cannot  be  sued  save  by  legislatire  consent; 
but  this  exemption  from  suit  is  limited  to  actions  directly  against  it 
by  name,  and  does  not  apply  in  favor  of  its  agent  against  persons  as- 
serting private  rights. 

2.  While  it  is  a  general  rule  that  every  party  whose  interest  is  to  be  af- 
fected must  be  a  party  to  Jiii  action,  yet.  if  the  party  who  is  the  real 
principal  be  exempt  from  judicial  process,  if  out  of  the  complainant's 
power  to  sue  him, — then  the  preventive  power  of  the  court  may  be  ap- 
plied to  the  agent,  ew  necessitate,  to  prevent  wrong. 

November  19,  1900. 


Mr.  H.  E.  Smith,  solicitor  for  complainants. 

N.  B.  K.  Pettingill,  United  States  Attorney,  solicitor  for 
defendant 

Hoi-T,  Judge,  delivered  the  following  opinion : 

Tl\is  is  a  bill  to  prevent  the  enforcement  of  a  judgment  of 


Suits  against  state.  Am  to  what  constitutes  a  suit  against  the  state  as 
distinguished  from  one  against  its  officers  or  agents,  see  editorial  notes  to 
Beers  v.  Arkansas,  15  L.  ed.  U.  S.  991;  Hans  v.  Louisiana,  33  L.  ed. 
U.  8.  842, 
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the  late  provisional  court  in  favor  of  the  United  States  and 
against  the  complainants.  An  injunction  is  asked  to  prevent 
the  issue  of  an  execution.  Objection  is  made  in  limine  that  it  is 
really  a  suit  against  the  United  States,  although  the  govermnent 
is  not  named  as  a  defendant,  and  therefore  does  not  lie. 

It  is  the  English  rule  that  the  King  cannot  be  sued  save  upon 
consent  by  petition  of  right.  This  is  upon  the  idea  that  it  is 
absurd  to  compel  him  to  answer  in  a  court  of  his  own  creation, 
— in  his  own  court ;  and  that  sovereignty  is  not  amenable  to  in- 
dividual claim  imless  by  its  consent. 

So  far  has  this  rule  obtained  in  this  country,  from  considera- 
tions of  public  policy,  that  the  United  States  cannot  be  made  a 
defendant  in  a  suit  save  by  legislative  consent;  and  it  has  been 
held  that  whenever  the  state  is  an  indispensable  party  to  the 
granting  of  relief,  for  instance,  as  to  devest  it  of  title  or  reach 
its  property  for  its  creditors,  it  cannot  be  sued  and  the  courts 
will  not  take  jurisdiction."^* Christian  v.  Atlantic  &  N.  C.  R.  Co. 
133  U.  S.  233,  33  L.  ed.  589,  10  Sup.  Ct.  Rep.  260.  Also,  if 
the  United  States  gets  a  judgment,  it  cannot  be  sued  eo  nomine 
to  enjoin  its  collection.  United  States  v.  McLemore,  4  How. 
286,  11  L.  ed.  977 ;  Hill  v.  United  States,  9  How.  386,  13  L. 
ed.  185. 

Unlike  as  in  England,  however,  with  us  the  individual  is  the 
sovereign.  If  he  can  show  a  right  or  present  a  defense,  it  should 
be  allowed ;  and  we  have  been  unwilling  that  one  shall  be  de- 
prived of  life,  liberty,  or  property,  save  by  due  process  of  law, 
merely  because  the  government  may  be  interested.  This  claim 
is  now  made,  but  this  court  is  unwilling  to  admit  it. 

It  was  claimed  in  the  noted  Arlington  Case  (United  States 
V.  Lee)  106  U.  S.  196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240,  not 
only  that  the  state  could  not  be  sued  without  its  consent,  but 
that  no  action  could  be  maintained  against  an  individual  with- 
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out  such  consent  where  the  judgment  must  depend  upon  the 
right  of  the  United  States.  This  claim  in  its  entirety  was,  how- 
ever, rejected.  The  government  was  claiming  the  property  un- 
der a  tax  sale,  and  its  agent  was  in  possession  and  was  the  party 
sued,  and  the  right  to  maintain  the  action  was  upheld.  It  was 
said  the  exemption  from  suit  was  limited  to  suits  directly 
against  the  government  by  name,  and  did  not  apply  in  favor  of 
its  agent  against  persons  asserting  private  rights. 

While  it  is  a  general  rule  that  every  party  whose  interest  is 
to  be  affected  must  be  a  party  to  an  action,  yet,  if  the  party  who 
is  the  real  principal  be  exempt  from  judicial  process,  if  out  of 
the  complainant's  power  to  sue  him, — then  the  preventive  power 
of  the  court  may  be  applied  to  the  agent,  ex  necessitate,  to  pre- 
vent wrong.  Suppose  an  execution  in  favor  of  the  United 
States  had  by  fraud,  accident,  or  in  some  illegal  way,  come  to 
the  hands  of  the  collecting  officer  of  this  court,  and  it  was  en- 
tirely unsupported  by  judgment  or  any  record,  is  it  to  be  sup- 
posed for  a  moment  the  defendant  would  bo  without  remedy  be- 
cause it  was  in  the  name  of  the  United  States  ?    I  think  not 

The  judgment  now  in  question  is  assailed  upon  various 
grounds,  among  which  is  its  alleged  obtention  by  mistake  or 
fraud,  and  want  of  jurisdiction  in  the  court  that  rendered  it 
These  issues  should  be  made  up  and  fully  heard;  and  to  this 
end  a  temporary  injunction,  as  prayed  for,  is  granted  upon  the 
complainants  executing  bond  properly  conditioned  in  the  sum 
of  $5,000. 
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UNITED  STATES,  Plaintiff, 

V. 

MARIANO  ROCAFORT  ET  AL.,  Defendants. 


Action  on  Bail  Bond. 

A  recognizanoe  taken  by  a  court  without  jurisdiction,  or  by  an  officer  with- 
out authority,  is  void.  If  the  authority  has  jurisdiction  it  is  yaiid. 
even  if  no  offense  has  been  committed. 

March   10,  1901. 


Mr.  N.  B.  K.  Pettingill,  United  States  Attorney,  for  United 
States. 

Mr.  H.  E.  Smith  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion:  . 

This  case,  by  consent,  is  submitted  on  demurrers  to  the  pleas 
to  the  declaration.  The  action  is  upon  a  bail  bond  dated  Feb- 
ruary 14th,  1900,  and  which  recognizes  the  defendant  Rocafort 
to  appear  in  the  United  States  provisional  court  for  the  De- 
partment of  Porto  Rico  on  March  10th,  1900.  The  recognizance 
was  taken  by  Colonel  W.  A.  Rafferty,  commander  of  the  post 
of  Mayaguez,  and  commissioner  of  said  court  It  was  to  an- 
swer the  alleged  charge  of  cutting,  t>aking,  and  disposing  of 
wood  from  government  land.  The  jurisdiction  of  this  offense 
was  then  confined  to  the  insular  district  courts  by  general  mili- 
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tary  order  197,  Department  of  Porto  Rico,  dated  November 
29th,  1899. 

The  general  rule  is  that  a  recognizance  taken  by  a  court  with- 
out jurisdiction,  or  by  an  officer  without  authority,  is  void.  If 
acting  within  his  jurisdiction,  the  bond  is  valid  and  binding, 
although  it  may  appear  that  the  information  or  indictment  was 
defective,  or  that  the  offense  was  barred  by  time,  or  that,  in 
fact,  no  offense  had  been  committed.  Here,  however,  it  was 
taken  by  a  magistrate  that  had  no  power  to  take  it,  and  for  ap- 
pearance before  a  court  that  had  no  jurisdiction  to  try  the  of- 
fense. He  had  no  power  to  inquire  and  decide  if  the  offense 
charged  had  been  committed.  It  is  true,  the  giving  of  the  re- 
cognizance secured  the  release  of  the  defendant  Rocafort ;  but  he 
was  entitled  to  it  without  giving  any  bond,  because  the  officer 
who  took  it  had  no  power  to  hold  or  try  him.  There  was  no  con- 
sent, and  had  it  been  given  it  would  not  be  binding  upon  the 
parties.  The  recognizance  partakes  little  of  the  nature  of  a 
contract,  and  in  any  event  there  is  nothing  of  the  kind  in  this 
instance,  as  there  was  no  adequate  or  legal  consideration,  and 
the  doctrine  of  estoppel  cannot  properly  be  invoked. 

The  demurrer  to  the  plea  as  amended  is,  therefore,  overruled. 
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EGBERT  A.  MILLER,  Special  Master,  Plaintiff, 

V. 

ROYAL  INSURANCE  COMPANY,  Defendant 


Opinion  on  Demubbeb  to  the  Declabation. 

1.  If  power  to  sue  be  given  an  officer  by  the  order  appointing  him,  he  has 

capacity  to  do  so  whether  called  a  receiver  or  special  master. 

2.  When  limitation  is  relied  upon  as  a  defense,  it  must  he  pleaded,  as  it  is 

always  a  question  of  fact  if  prescription  has  run  against  a  claim;  and 
cannot  be  taken  advantage  of  by  demurrer. 

3.  Even  if  the  plaintiff  may  be  presumed  to  have  no  personal  knowledge  of 

the  facts  pleaded,  as  is  perhaps  the  case  when  he  sues  as  receiver  or 
special  master,  yet  he  must  state  that  he  has  none,  and  that  therefore 
he  avers  them  upon  information  and  belief. 

May  16,  1902. 


Mr,  C.  M.  Boerman,  attorney  for  plaintiff. 

Mr.  J,  M.  Keedy,  attorney  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  action  is  upon  a  policy  of  fire  insurance.  It  is  sub- 
mitted upon  both  special  and  general  demurrer  to  the  declara- 
tion. It  is  urged  as  ground  for  special  demurrer  that  the  plain- 
tiff has  not  capacity  to  sue.  The  power  was  given  him  to  do  so 
by  the  order  appointing  him ;  this  is  averred  in  the  declaration, 
and  it  is  immaterial  whether  he  is  called  a  special  master  or 
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receiver.  Another  ground  is  that  it  appears  upon  the  face  of 
the  declaration  the  claim  is  prescribed  by  the  limitation  stat- 
ute. It  has  been  held  by  some  courts  that  where  from  all  that 
is  averred  in  a  declaration  it  not  only  appears  the  claim  is  barred 
by  time,  but  that  there  exists  no  ground  of  exception  taking  it 
out  of  the  statute,  it  is  as  a  matter  of  law  prescribed,  and  there- 
fore a  demurrer  which  can  present  only  an  issue  of  law  will 
reach  it.  But  even  this  does  not  appear  in  this  case,  even  if  the 
court  were  to  follow  this  by  no  means  universal  precedent.  As 
a  rule,  when  limitation  is  relied  upon  as  a  defense^  it  must  be 
pleaded.  It  is  a  question  of  fact  if  prescription  has  run  against 
the  claim. 

The  averments  of  the  declaration  are,  for  the  most  part,  stated 
upon  belief  and  information.  The  statements  of  a  pleading 
should  be  definite  and  precise.  If  within  the  party's  knowledge 
they  should  be  stated  in  absolute  form.  If  presumptively,  from 
the  facts  set  out,  they  are  within  the  defendant's  knowledge, 
and  not  within  the  plaintiff's,  or  mainly  within  the  defendant's 
knowledge,  as  much  precision  is  not  necessary  as  would  other- 
wise be  required.  It  may  be  said  that  the  plaintiff,  being  but 
a  special  master,  should  be  presumed  to  have  no  personal  knowl- 
edge of  the  facts  of  the  case,  but  in  my  opinion  he  should  either 
50  aver,  or  state  them  as  of  his  own  knowledge  and  in  absolute 
form ;  and  the  declaration  appearing  othenvise  sufiicient  and  in 
proper  form  the  general  demurrer  to  it  is  sustained  only  upon 
the  ground  indicated. 

POBTO   R7C0— 21. 
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RUPERTO  MARTIN,  Executor  of  the  Will  of  Francisco 
Martin,  Deceased,  et  al.,  PlaintifFs, 

V. 

'       ROYAL  INSURANCE  COMPANY,  Defendant 


Opinion  on  Demuhbeb  to  the  Declaration. 

1.  Demurrer  lies  for  a  misjoinder  of  party  plaintiffs. 

2.  Under  the  laws  of  Porto  Rico  an  executor  of  a  will  has  no  right  to 

upon  elaims  due  the  testator  unless  the  will  expressly  so  provider 

Hay  14,  1902. 


Mr,  C.  M.  Boerman,  attorney  for  plaintiffs. 
Mr.  F.  H.  Dexter,  attorney  for  defendant 
Holt,  Judge,  delivered  the  following  opinion: 

This  cause  is  submitted  upon  a  demurrer  to  the  declaration. 
It  is  urged  there  is  a  misjoinder  of  party  plaintiffs.  If  this 
be  apparent  upon  the  face  of  the  declaration  it  may  be  reached 
by  demurrer.  The  action  is  upon  a  policy  of  insurance.  Both 
the  executor  and  the  heirs  of  the  insured  are  joined  as  plain- 
tiffs. From  the  averments  of  the  declaration  the  loss  occurred 
during  the  lifetime  of  the  testator. 

Under  the  Civil  Code  of  Porto  Rico,  §  902,  the  powers  of  an 
executor  are  limited,  and  he  does  not  seem  to  have  the  right  to 
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sue  upon  claims  due  the  testator ;  but  it  expressly  provides  that 
the  executor's  powers  are  thus  limited  if  the  testator  has  not 
provided  as  to  them.  In  this  instance  it  appears  from  one  clause 
of  the  will  that  all  debts  duo  the  testator  are  to  be  collected,  and 
in  another  clause  the  executor  is  given  full  and  ample  power  to 
carry  out  the  provisions  of  the  will.  If  it  be  true  that  otherwise 
he  would  not  have  the  power  to  sue  for  this  claim,  yet  clearly  by 
the  will  he  has  the  power  to  do  so,  and  the  widow  and  heirs  are 
not  proper  or  necessary  parties. 

It  is  also  urged  that  assumpsit  does  not  lie  upon  a  policy  of 
insurance  under  corporate  seal;  that  covenant  is  the  remedy. 
Undoubtedly  this  was  the  well-settled  rule  as  to  an  action  upon 
a  specialty.  It  has  been  variously  modified,  and  the  action  of 
assumpsit  has  grown  in  importance  and  use;  but  an  examina- 
tion of  the  declaration  clearly  obviates  this  objection,  and  it  is 
nx)t  well  taken.  Upon  the  ground,  however,  of  a  misjoinder  of 
parties  the  demurrer  is  sustained. 
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EUPERTO  MARTIX,  Executor,  etc.,  Plaintiff, 

V. 

ROYAL  INSURANCE  COMPANY,  Defendant 


Insubance — Waiver — Constbuction  of  Policy. 

1.  A  new  buildinpf  added  to  a  building  insuied  cannot  be  considered  as  in- 

eluded  in  the  insurance. 

2.  When  stock  in  trade  is  insured,  the  insured  has  the  right  to  sell  and  re- 

purchase by  way  of  substitution,  and  the  policy  covers  the  substituted 
goods. 

3.  An  insurance  companj'  may  waive  certain  conditions  of  the  policy,  as,  for 

instance,  the  production  of  proofs  of  loss.  It  may  do  so  through  ltd 
general  agent.  It  may  do  so  either  expressly,  or  by  conduct  calculated 
to  induce  a  reasonable  person  to  believe  that  no  proofs  are  required. 

4.  The  invasion  and  insurrection  clause  of  the  policy  properly  oonstnied 

means  that  such  invasion  or  insurrection  cxTurred  within  the  section 
of  country  where  the  loss  occurred,  and  that  it  was  caused  by  such  in- 
vasion or  insurrection,  and  not  by  a  cause  independent  of  them. 

May  20,  1902. 


Holt,  Judge,  gave  the  following  charge  to  the  jury: 

Gentlemen  of  the  Jury : — As  you  have  already  learned  dur- 
ing the  progress  of  this  case,  this  is  an  action  upon  a  fire  insur- 
ance policy  issued  hy  The  Royal  Fire  and  Life  Insurance  Com- 
pany to  Francisco  Martin,  for  loss  by  fire  of  the  property  in- 
sured. The  defendant  first  puts  in  issue  by  it**  answer  the  ques- 
tion whether  there  was  any  insurance,  it  l>eing  shown  that  the 
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policy  is  lost.  It  is  for  you  to  determine  from  the  testimony 
whether  that  insurance  existed.  The  defendant,  upon  notice  from 
the  plaintifF,  has  produced  a  form  of  the  insurance.  It  is  before 
you  as  testimony.  The  evidence  tends  to  show  that  this  insur- 
ance upon  the  property  that  was  burned  was  first  taken  out  on 
the  12th  of  March,  1877,  for  one  year;  that  it  was  renewed 
from  year  to  year;  and  that  the  last  renewal  was  on  the  12th  of 
March,  1898,  to  the  12th  of  March,  1899.  The  testimony  tends 
to  show  that  the  property  w^as  burnt  on  the  19th  or  20th  of 
August,  1898.  There  is  testimony'  showing  that  the  insured 
died  in  October,  1899 ;  and  this  action  is  brought  by  his  execu- 
tor to  recover  the  amount  lost  by  reason  of  that  fire,  on  the  policy 
of  insurance. 

You  are  first  to  find,  then,  from  the  testimony — because  it  is 
your  province  to  judge  of  what  is  proven  in  the  case — whether 
that  insurance  existed,  or  not.  If  that  insurance  did  exist,  and 
this  property  during  the  period  covered  by  it  was  destroyed  by 
fire,  then,  unless  the  company  is  released  by  some  condition  in 
the  policy,  the  plaintiff  is  entitled  to  recover  the  loss  that  ac- 
crued by  reason  of  that  fire.  It  is  your  duty  to  accept  the  law, 
not  as  stated  to  you  by  counsel,  however  eminent  in  the  profes- 
sion they  may  be,  but  as  given  you  by  the  court.  Even  though 
its  statement  of  law  may  be  erroneous,  you  must  accept  it  as  the 
law  of  the  case.  It  is  your  province,  however,  to  judge  and  de- 
termine what  is  proven  in  the  case  from  the  testimony.  I  w^ill 
not  detail  it  to  you,  gentlemen,  as  you  have  listened  carefully  to 
all  of  it 

You  cannot  consider,  if  you  should  find  in  favor  of  the  plain- 
tiff, any  loss  of  any  property  not  covered  by  the  policy  of  in- 
surance, except  as  I  will  presently  say  to  you  in  reference  to  the 
stock  of  goods  that  it  is  claimed  was  insured. 

Bo  far  as  the  real  estate  is  concerned,  the  insurance  was  upon 
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a  building  built  of  timber  and  roofed  with  galvanized  iron,  sit- 
uated in  the  barrio  of  Goto,  in  the  district  of  Ponce,  and  occu- 
pied partly  as  a  dwelling  and  partly  as  a  shop.  You  are  con- 
fined, in  your  consideration  of  this  case,  to  that  real  estate.  If 
a  new  building  was  built,  or  added  to  the  building  that  was  in- 
sured, you  cannot  consider  any  loss  of  the  new  building,  and 
you  can  only  consider  the  loss  arising  from  the  destruction  of 
the  real  estate  that  in  point  of  fact  was  insured.  The  insurance 
also  covered  a  stock  of  goods,  or,  it  is  claimed  it  covered  the 
stock  of  goods  in  the  storehouse.  If  you  find  from  the  evidence 
that  that  insurance  existed,  I  say  to  you  as  a  matter  of  law  that 
the  insured  had  the  right  to  sell  and  repurchase,  by  way  of  sub- 
stitution, a  stock  of  goods,  and  that  a  policy  upon  a  stock  of 
goods,  as  a  matter  of  law,  covers  substituted  goods.  This  is 
necessary  from  the  nature  of  the  business.  Xo  one  would  insure 
a  stock  of  goods  unless  he  bad  the  privilege  to  sell  and  rebuy; 
and  hence  this  insurance,  if  it  existed,  covered  the  stock  of  goods 
in  that  store  at  the  time  of  the  fire. 

If  you  find  for  the  plaintiff  in  this  case,  you  find  the  damage 
that  accrued  by  reason  of  the  destruction  by  fire  of  the  real 
estate  as  it  existed  and  its  value  at  the  time  of  the  fire,  not  ex- 
ceeding the  amount  of  the  insurance ;  as  to  the  goods,  you  find 
the  loss  that  resulted  by  reason  of  the  destruction  by  fire  of  the 
stock  of  goods  on  hand  and  embraced  in  this  policy  of  insurance 
at  the  time  of  the  fire,  not  exceeding  the  amount  insured,  con- 
sisting of  provisions  and  groceries.  Whatever  was  on  hand  that 
may  have  been  substituted  on  that  stock  of  groceries  and  pro- 
visions at  the  time  of  this  fire,  you  find  the  value  in  damages 
by  reason  of  its  loss.  There  is  testimony  tending  to  show  what 
the  value  of  that  property  was  in  pesos.  As  a  matter  of  law  a 
peso  is  worth  60  cents ;  so  that,  in  estimating  what  the  value  of 
that  property  was  in  pesos, — as  your  verdict  must  be,  if  you  find 
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for  the  plaintiff,  in  dollars  and  cents, — ^j*cm  will  estimate,  in 
considering  the  testimony  as  to  pesos,  their  value  as  60  cents 
American  money. 

The  defendant  has  not  onlv  presented  the  defense  that  it 
never  promised,  and  never  insured  this  property,  as  claimed  in 
the  declaration,  but  that  after  the  fire  there  was  a  release  of 
all  claim  for  damages  by  reason  of  the  loss  of  the  property  by 
the  fire.  There  is  no  evidence,  as  I  recollect,  of  any  agreement 
There  are  certain  circumstances  that  were  allowed  to  be  proven 
in  the  case,  and  if  from  these  circumstances  you  believe  there 
was  a  settlement  of  this  matter  by  the  insured,  after  the  des- 
truction of  the  property,  upon  a  sufficient  consideration,  you 
would  find  for  the  defendant.  Otherwise,  so  far  as  that  defense 
is  concerned,  you  would  find  for  the  plaintiff. 

Another  defense  presented  in  this  case  is  that  the  stock  was 
•removed  from  the  store  without  permission.  There  is  no  evi- 
dence as  to  it 

Another  defense  is  that  there  was  no  notice  given  to  the  com- 
pany, the  imderwriters,  of  this  loss  within  fifteen  days,  as  pro- 
vided  in  one  of  the  conditions  of  the  policy,  and  that  no  proof 
was  furnished  to  the  company  of  the  loss.  It  is  shown  in  the 
testimony  that  this  was  a  total  loss  of  the  property.  There  is  no 
dispute  in  reference  to  that.  It  was  a  reasonable  condition,  and 
as  such  binding  upon  the  insured,  that  he  should  notify  the 
company  in  writing  of  this  loss,  and  that  he  should  furnish 
proofs  of  it  That  condition,  however,  in  the  policy  was  for 
the  benefit  of  the  insurer, — for  the  benefit  of  the  company.  The 
company  had  the  right  to  waive  this  condition  if  it  saw  fit  to 
do  so.  It  could  do  so  either  by  an  express  agreement  or  by 
conduct  in  reference  to  it  The  testimony  tends  to  show  it  had 
a  local  agent  in  Ponce,  near  where  this  fire  occurred.  The  testi- 
mony tends  to  show  that  it  had  a  general  agent  for  its  business  in 
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Porto  Rico  in  San  Juan.  The  testimony  tends  to  show  that 
when  the  insured  reported  this  loss  verbally  to  the  local  agent, 
he  referred  the  insured  to  the  general  agent  in  San  Juan.  A 
resident  general  agent  of  a  foreign  insurance  company,  with 
general  charge  of  its  business,  and  the  right  to  manage  its  busi- 
ness generally  in  the  district  where  he  resides,  has  the  power,  in 
law,  to  waive  the  conditions  in  a  policy  as  to  notice  of  loss,  or  as 
to  the  presentation  of  proofs  of  loss.  He  may  waive  it  by  con- 
duct, as  by  the  payment  of  what  he  thinks  should  be  paid  on  ac- 
count of  that  loss.  That  is  a  waiver  of  any  production  of  proof 
as  to  the  loss  or  of  any  notice.  And  if  a  general  agent  has  that 
power,  and  acts  upon  an  oral  notice  from  the  party  that  the 
loss  has  occurred,  in  such  a  way  as  to  induce  that  insured  party 
to  believe  reasonably  that  no  other  notice  is  required  of  the  loss, 
and  that  no  other  proofs  are  required,  then  that,  in  law,  is  a 
waiver  of  notice  or  of  proofs.  As  a  matter  of  law,  when  this- 
general  agent  was  applied  to,  and  told  of  this  loss,  and  was 
informed  that  it  was  a  total  one,  if  you  believe  from  the  testi- 
mony that  he  informed  the  insured  that  he  would  report  it  to  the 
company,  and  would  notify  him  if  they  determined  to  pay,  and 
no  further  notice  was  required  by  him,  or  any  proofs  of  loss 
were  required  by  him  except  being  informed  that  it  was  a  total 
loss  of  the  property, — that,  in  law,  was  a  waiver  of  the  produc- 
tion by  the  insured  of  proofs  of  the  amount  of  that  loss. 

If  you  believe  from  the  testimony  that  the  company  by  their 
general  agent  induced  the  insured — reasonably  induced  him, 
that  is,  that  the  conduct  was  such  that  a  man  of  ordinary  intel- 
ligence would  reasonably  infer  from  it — that  no  other  notice  or 
proofs  were  required,  then  it  was  a  waiver  of  any  other  proofs  or 
notice.  If,  for  instance,  the  company,  being  notified  orally  of 
the  destruction  of  the  property,  refused  to  pay  any  loss  upon  a 
totally  diflFerent  ground  than  that  of  no  proofs  of  loss  being 
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presented  to  them,  then  that  was  a  waiver,  in  law,  of  any  proofs 
of  loss  being  presented. 

Another  defense  presented  is  that  the  property  passed  by 
mortgage  or  transfer  without  the  consent  of  the  company.  T 
have  no  recollection  of  any  testimony  on  that  point 

Another  defense  presented  by  the  answer  is  that  the  loss  was 
caused  by,  or  occurred  during,  invasion,  war,  riot,  etc.  I  will 
read  to  you  a  part  of  the  condition  of  the  policy  relative  to  this 
matter,  although  the  entire  policy  and  all  its  conditions  is  bo- 
fore  you  as  testimony.  It  provides :  "This  policy  does  not  cover 
loss  or  damage  by  fire  happening  during  any  invasion  by  for- 
eign enemy,  during  rebellion,  insurrection,  riot,  civil  commo- 
tion, military  or  usurped  power,  or  martial  law  within  the  coun* 
try  or  locality  within  which  the  property  insured  is  situated, 
unless  proof  be  made  to  the  satisfaction  of  the  directors  that  such 
loss  or  damage  was  not  occasioned  by  or  connected  with,  or  oc- 
curred from  a  cause  or  causes  independent  of,  the  existence  of 
such  invasion,  foreign  enemy,  rebellion,  insurrection,  riot,  civil 
commotion,  military  or  usurped  power,  or  martial  law." 

The  defense  relied  upon  here  is  that  this  loss  occurred  during 
an  invasion,  riot,  civil  commotion,  military  or  usurped  power,  or 
martial  law.  A  fair  construction  of  that  condition  in  the  opin- 
ion of  the  court  is  that,  in  order  to  excuse  this  company  from 
liability  in  case  of  loss  of  property  by  fire,  that  the  invasion  by 
foreign  enemy,  rebellion,  insurrection,  riot,  civil  commotion, 
military  or  usurped  power,  or  martial  law  must  have  been  oc- 
curring within  the  section  of  the  country  where  this  Ipss  oc- 
curred, or  within  the  locality,  and  within  such  a  radius  of  coun- 
try where  the  loss  occurred  that  danger  arose  to  property  by 
reason  of  the  existence  of  that  rebellion,  invasion,  insurrection, 
civil  commotion,  riot,  military  or  usurped  yiower,  or  martial  law. 
And  I  further  tell  you,  gentlemen,  that  if  you  believe  from  the 


330  PORTO  RICO 

Martin  v.  Royal  Ina.  Go. 

evidence  that  this  destruction  of  this  property  did  not  occur 
from  any  of  th^ne  causes^  and  occurred  from  a  cause  independent 
of  the  existence  of  any  foreign  enemy,  rebellion,  insurrection, 
riot,  civil  commotion,  military  or  usurped  power,  or  martial  law, 
then  you  should  find,  so  far  as  this  defense  is  concerned,  for  the 
plaintiff  in  damages,  whatever  you  think  may  have  been  his  loss. 
This  is  a  reasonable  construction,  as  the  court  thinks,  of  this 
and  these  conditions  of  the  policy.    A  civil  case  like  this  one  is 
unlike  a  criminal  case.    You  act  upon  what  you  believe  from  the 
facts,  from  the  testimony, — ^j'ou  act  upon  a  preponderance  of  the 
testimony  in  the  case.     If  you  believe  from  the  testimony  that 
this  insurance  existed  upon  the  property  named  in  this  form  of 
policy  which  is  produced  to  you ;  and  if  you  believe  from  the 
evidence  that  the  real  estate,  the  property  named  in  the  policy, 
was  destroyed  by  fire ;  and  if  you  believe  that  the  stock  of  goods, 
although  it  may  have  been  changed  in  the  course  of  trade  by  sub- 
stitution,— if  the  stock  of  goods  on  hand  at  the  time  of  the  fire 
was  destroyed  by  the  fire, — then  you  would  find  for  the  plain- 
tiff in  damages  the  reasonable  value  of  that  real  estate  that  was 
insured,  and  of  that  stock  of  goods  that  was  insured,  and  that 
was  on  hand — the  existing  stock,  the  substituted  stock,  if  it  had 
been  substituted  to  any  extent, — at  the  time  of  the  fire ;  provided, 
however,  if  you  believe  from  the  testimony  the  plaintiff  failed 
to    give    written    notice    to    the    company    of    the    destruc- 
tion   of    the    property,    or    to    furnish    proofs,    within    the 
time    named    in    the    policy,    of    the    loss    of    the    property, 
and     that     there     was     no     waiver,     either     by     agreement 
or    by    conduct    upon    the    part    of    the    company    or    its 
general  agent,  of  further  notice  or  of  the  production  of  proofs  of 
Toss,  then  you  will  find  for  the  defendant;  and  further,  gentle- 
men, if  you  believe  from  the  testimony  that  this  loss  occurred 
during  invasion,  rebellion,  riot,    civil    commotion,    and    other 
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states  of  case  as  set  out  in  the  policy,  existing  in  the  locality 
where  this  store  and  real  estate  was  located,  or  in  that  section 
of  the  country,  and  that  it  occurred  by  reason  of  the  existence 
of  that  state  of  case,  then  you  should  find  for  the  defendant. 

Your  verdict  should  be,  if  for  the  plaintiff,  "We,  the  jury, 
find  for  the  plaintiff,^*  so  much  in  damages,  not  exceeding  the 
amount  claimed  in  the  declaration,  which,  I  believe,  is  $20,000, 
and  not  exceeding  the  amoimt  insured  upon  the  property,  and 
not  exceeding  also  the  amount  of  loss  by  the  plaintiff.  If  you 
find  for,  the  defendant  your  verdict  is  simply,  "We,  the  jury, 
find  for  the  defendant." 

If  you  should  find  for  the  plaintiff,  you  may  or  may  not,  in 
your  discretion,  count  interest  upon  the  amount  of  this  loss,  if 
you  find  that  the  property  had  been  insured,  as  I  have  indicated, 
estimating  the  interest  at  the  legal  rate  of  6  per  cent.  You  may 
allow  interest  at  that  rate,  upon  whatever  amount  you  may  find 
was  the  loss,  from  the  time  when  the  defendant  refused  to  pay 
anything  on  account  of  that  loss ;  or,  you  may,  in  your  discre- 
tion, only  find  interest  from  the  time  when  this  suit  was  brought 
That  is  a  matter  in  your  discretion.  You  may  not  find  any  in- 
terest at  all,  but  merely  find  so  much  in  damages. 

Gentlemen  of  the  jury,  retire  and  make  a  verdict 

Judgment  entered  on  a  verdict  in  favor  of  the  plaintiff  re- 
versed by  the  Supreme  Court  of  the  United  States  January  II, 
1904.     192  U.S.149,  48  L-ed.  385,  24  Sup.  Ct  Rep.  247. 
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LEONORA  FAJARDO  DE  SALAZAR,  Complainant, 

V. 

FRANCISCO  COSTA,  Defendant. 


Opinion  on  Motion  fob  an  Injunction  fbom  Suing  in  an  Insitlab  Coubt. 

A  United  States  court  in  a  suit  first  commenced  therein  may  enjoin  a  party 
thereto  from  proceeding  in  an  action  subsequently  instituted  in  an 
insular  or  state  court,  in  which  the  issues  are  substantially  the  same, 
when  such  an  action  may  defeat  or  impair  the  action  of  the  Unitad 
States  court. 

March  29,  1902. 


Mr.  C.  M.  Boerman,  solicitor  for  complainant 
Mr.  F.  H.  Dexter,  solicitor  for  defendant. 
Holt,  Judge,  delivered  the  following  opinion: 

This  18  a  bill  to  redeem  certain  mortgage  property.  It  i8 
averred  the  original  mortgage  debt  of  10,000  pesos  has  been 
reduced  by  payments  to  400  pesos  of  principal,  and  some  inter- 
est, and  that  the  complainant  has  offered  to,  and  is  willing  and 
able  to,  pay  this  balance,  or  w-hatever  may  be  due. 

The  bill  was  filed  and  process  issued  on  February  15th,  1902. 


Injunction  against  legal  proceedings.  As  to  injunction  to  restrain  suit 
in  foreign  jurisdiction,  see  the  authorities  presented  in  note  to  Thorndike  v. 
Thorndike,  21  L.  R.  A.  71. 
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It  was  returned  not  executed,  and  an  order  for  publication  made 
on  February  18th,  1902,  warning  the  defendant  to  appear  on 
April  14th,  1902. 

An  ancillary  petition  was  filed  on  March  17th,  1902,  asking 
an  injunction  against  the  defendant  to  prevent  him  from  enforc- 
ing his  mortgage  in  the  insular  district  court  for  Ponce,  by  the 
executive  proceeding  permitted  by  the  local  Spanish  law.  This 
proceeding  was  begun  by  him  on  February  17th,  1902,  by  his 
procuring  an  order  of  said  court  allowing  such  summary  pro- 
ceedings to  be  instituted.  It  is  not  a  suit  via  ordinaria,  but  a 
demand  of  pa^nnent  of  his  mortgage  debt,  he  claiming  therein 
$6,651.90.  After  notice,  if  not  paid  within  thirty  days,  an 
order  of  sale  will  follow,  and  the  property  is  liable  to  thus  pass 
to  a  third  party.  This  will  defeat,  or  at  least  complicate,  any 
right  the  debtor  has  to  redeem;  is  likely  to  lead  to  other  litiga- 
tion, and  to  impair  or  defeat  the  possible  action  of  this  court  in 
a  suit  pending  in  it  prior  to  the  beginning  of  the  proceeding  in 
the  insular  court. 

Motion,  upon  due  notice,  is  now  made  for  the  injunction  as 
incidental  to  the  main  action.  The  defendant  has  made  a  so- 
called  special  appearance  to  object,  not  generally  to  the  jurisdic- 
tion of  this  court  in  this  case,  but  to  its  power  to  enjoin  the  pro- 
ceedings in  the  insular  court,  upon  the  ground  that  §  720  of  the 
United  States  Revised  Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
581)  forbids  a  United  States  court  from  enjoining  proceedings 
in  a  state  court,  save  in  matters  of  bankruptcy. 

Where,  however,  as  between  courts  of  concurrent  jurisdiction, 
the  jurisdiction  of  one  has  first  attached,  it  may  act  by  injunc- 
tion in  personam  upon  the  litigant.    He  is  liable  to  its  order. 

It  is  true  that  ordinarily  the  pendency  of  a  suit  in  one  juris- 
diction— and  the  United  States  courts  and  the  state  or  insular 
courts  are  separate  jurisdictions — does  not  bar  the  exercise  of 
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jurisdiction  in  another  as  to  the  same  subject-matter  of  action. 
Of  course,  this  does  not  extend  so  far  that  one  court  may  deprive 
another  of  the  res  when  it  is  in  custodia  legis. 

But  §  720,  supra,  is  to  be  construed  in  connection  with  §  716 
of  the  United  States  Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  580),  which  provides  that  the  United  States  courts  shall  have 
power  to  issue  all  writs  necessary  to  the  exercise  of  their  juris- 
diction, and  essential  to  the  proper  administration  of  justice. 
For  the  efficient  exercise  of  its  jurisdiction  it  may  resort  to  all 
means  necessary  to  the  end.  It  may  act  upon  a  party  by  in- 
junction to  prevent  its  jurisdiction  from  being  defeated,  or  to 
prevent  what  is  likely  to  defeat  its  possible  action.  It  may  do  so 
by  an  ancillary  proceeding.  This  power  is  necessary  to  the  due 
administration  of  justice. 

Suppose  a  bill  is  filed  in  this  court  to  cancel  an  obligation, 
and  that  it  has  jurisdiction  of  the  parties  and  the  question. 
Thereafter  the  defendant  brings  a  proceeding  to  enforce  the 
same  obligation  in  an  insular  or  state  court  Unless  this  court, 
in  w^hich  the  first  suit  is  brought  and  in  which  the  same  ques- 
tion is  presented,  to  wit,  the  validity  of  the  obligation,  can  act 
by  injunction  upon  the  defendant,  soon  there  may  be  in  one 
court  a  judgment  canceling  the  obligation,  and  in  the  other,  one 
enforcing  it.  This  would  produce  imseemly  conflicts.  When, 
in  a  case  like  this,  one  court  has  acquired  jurisdiction  of  the  con- 
troversy, it  should  be  allowed  to  retain  it ;  and  until  its  hand  is 
lifted,  the  other  court  should  delay  action.  The  right  of  a  plain- 
tiff to  prosecute  a  suit  in  the  court  he  has  selected  cannot  be  im- 
paired or  defeated  by  a  subsequent  act  or  proceeding  as  to  the 
same  matter  in  another  court.  It  was  so  held  in  the  celebrated 
case  of  Sharon  v.  Terry,  Vd  Sawy.  387,  1  L.  R.  A.  572,  36  Fed. 
337.  It  is  sustained  by  Lanning  v.  Osborne,  79  Fed.  657, 
where  it  is  said,  quoting   with    approval    from    another   case: 


FEDERAL  REPORTS.  335 

Fajardo  de  Salazar  v.  Costa. 

"The  provision  of  §  5  of  the  act  of  March  2,  1793,  that  a 
writ  of  injunction  shall  not  be  granted  to  stay  proceedings  in 
any  court  of  a  state,  has  never  been  held  to  have,  and  cannot 
properly  be  construed  to  have,  any  application  except  to  pro- 
ceedings commenced  in  a  state  court  before  the  proceedings  are 
commenced  in  the  Federal  court ;  otherwise,  after  suit  brought 
in  a  Federal  court,  a  party  defendant  could,  by  reporting  to  a 
suit  in  a  state  court,  defeat,  in  many  ways,  the  effective  juris- 
diction and  action  of  the  Federal  court  after  it  had  obtained  full 
jurisdiction  of  person  and  subject-matter.  Moreover,  the  pro- 
vision of  the  act  of  1793  (now  §  720,  U.  S.  Rev.  Stat,  U.  S. 
Comp.  Stat  1901,  p.  581)  must  be  construed  in  connection  with 
the  provision  of  §  14  of  the  act  of  September  24,  1789,  that  the 
Federal  courts  shall  have  power  to  issue  all  writs  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdic- 
tions.    .     .     . 

"When  the  United  States  courts  acquire  jurisdiction  of  the 
parties  and  of  the  subject-matter,  so  far  as  acquired  the  juris- 
diction is  complete.  There  is  not,  in  our  system,  anything  so  un- 
seemly as  rivalry  and  contention  between  the  courts  of  a  stat^ 
and  the  courts  of  the  United  States  (Sharon  v.  Terry,  13  Sawy. 
387,  1  L.  R.  A.  572,  36  Fed.  337) ;  and  in  a  case  where  the 
circuit  court  would  have  jurisdiction  to  enjoin  a  party  from 
bringing  a  multiplicity  of  suits  which  he  was  threatening  to 
bring  in  the  United  States  courts,  and  should  exercise  that  ju- 
risdiction, it  is  manifest  how  inadequate  the  relief  would  be  if 
the  party  enjoined  was  left  free  to  institute  proceedings  on  the 
same  cause  of  action  in  a  state  court  having  concurrent  juris- 
diction. It  seems  clear  to  us  that  no  such  element  of  weakness 
affects  the  jurisdiction  of  the  United  States  courts ;  that  in  a 
proper  case  for  injunction,  of  which,  by  reason  of  the  subject- 
matter  or  of  the  citizenship  of  the  parties,  the  United  States 
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courts  have  jurisdiction,  the  injunction  may  issue,  and  will  be 
effectual  to  prevent  the  institution  of  a  multiplicity  of  suits,  or 
of  any  suit,  in  any  other  court;  and  that  there  is  drawn  to  the 
court,  otherwise  properly  issuing  the  injunction,  the  considera- 
tion of,  and  jurisdiction  over,  the  whole  subject-matter  on  ac- 
count of  which  or  out  of  which  said  suits  are  apprehended." 

See  also  Shoemaker  v.  French,  Chase,  267,  Fed.  Cas.  No.  12, 
800. 

In  this  instance  the  parties  in  this  action  and  in  the  summary 
proceeding  in  the  insular  court  are  the  same.  The  issue  is  sub- 
stantially the  same,  to  wit,  How  much  is  owing  on  the  obligation 
sued  on?  And  to  avoid  useless  litigation,  and  to  prevent  this 
court's  action  in  the  suit  first  brought  from  being  rendered  inef- 
fectual, the  injunction  should  be  granted.  It  is  of  an  ad  interim 
character,  depending  upon  the  future  action  of  this  court. 

An  order  will  be  entered  in  conformity  to  this  opinion  upon 
the  execution  of  a  bond  as  therein  provided. 
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PORTO  RICO  COMPANY 

V. 

EDWAED  B.  ALSOP  ET  AL. 


ALBERT  E.  LEE,  Trustee, 

V. 

PORTO  RICO  COMPANY. 


Pbioihtt  of  Loans  to  Receives. 

The  objection  that  prior  bonded  indebtedness  cannot  be  displaced  by  in- 
debtedness for  expenses  of  preservation  made  by  the  receiver  under  the 
orders  of  the  court  is  not  well  taken.  The  loans  to  the  receiver  for 
the  purpose  of  carrying  on  the  business  must  be  first  paid. 

April  10,  1902. 


Mr.  A.  E.  Linhart  for  coniplainant 

Messrs.  Pettingill  &  Keedy  for  defendant 

Mr.  F.  H.  Dexter  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

The  reports  of  sales  by  the  special  master,  A.  E.  Lee,  includ- 
ing that  filed  March  17th,  1902,  are  confirmed,  no  exceptions 
having  been  filed  thereto.     The  receiver  herein,  if  he  has  not 

already  done  so,  will  turn  over  to  the  purchaser,  E.  A.  Arnold, 
POBTO  Rioo— 22. 
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the  property  bought  by  him  herein,  and  will  take  receipt  there- 
for. This  will  include  the  bond  and  mortgage  of  Miguel  Deya, 
of  $1,200,  it  appearing  to  the  court  that  it  was  sold  with  the 
other  property  embraced  in  the  report  of  said  master.  The  de- 
cree, in  enumerating  what  is  to  be  sold,  in  clause  7,  says,  ^'AU 
other  property,  real,  personal,  and  mixed."  This  authorized 
the  sale  of  everything  belonging  to  the  company  admitting  of 
ownership.  The  word  "property"  has  been  held  in  many  caaes 
to  include  a  debt  or  chose  in  action.  19  Am.  &  Eng.  Enc.  Law, 
287. 

It  is  hereby  ordered  that  there  be  paid  to  the /said  special 
master,  A.  E.  Lee,  out  of  the  funds  now  in  the  registry  of  this 
court  arising  from  said  sales,  the  sum  of  $100,  being  allowance 
to  him  for  making  the  same  in  accordance  with  the  decree  here- 
in, and  when  paid  he  will  receipt  to  the  clerk  therefor,  his  re- 
ceipt to  be  filed  as  a  part  of  the  record  of  these  cases. 

It  appears  there  is  in  the  registry  of  the  court,  arising  from 
said  sales,  more  money  than  will  be  necessary  to  pay  the  pre- 
ferred claims  of  creditors  not  estimating  the  obligations  of  the 
receiver  yet  outstanding  for  money  borrowed  under  orders  of  the 
court.  In  this  mention  of  creditors  the  bondholders  are  not  con- 
sidered. 

Objection  is  now  made  by  defendants  De  Ford  &  Company  to 
the  payment  of  these  obligations  out  of  the  funds  arising  from 
said  sales,  save  they  make  no  question  as  to  the  first  sum  bor- 
rowed by  him,  which  was  $3,000,  and  which  has  already  been 
paid.  The  parties  have  been  heard.  De  Ford  &  Company  claim 
the  money  in  the  registry  arises  from  the  sale  of  different  pieces 
of  property  that  were  embraced  in  the  mortgage  securing  the 
bonds  they  hold,  and  that  the  money  so  borrowed  was  used  to 
operate  the  gas  plant,  and  that  the  money  arising  from  the  sale 
generally  of  the  property  embraced  in  their  mortgage  should  not 
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be  subjected  to  their  payment  In  other  words,  that  their  prior 
bonded  indebtedness  cannot  be  displaced  by  the  indebtedness 
created  by  the  receiver  under  the  orders  of  the  court.  This  ob- 
jection is  not  well  taken. 

Upon  the  bill  filed  April  28th,  1900,  by  the  Porto  Rico  Com- 
pany, in  the  United  States  provisional  court,  the  receiver  was 
appointed.  The  defendant  De  Ford  &  Company,  with  other  de- 
fendants, waived  service  of  subpoena,  joined  in  the  prayer  of  the 
bill,  and  requested  his  appointment.  The  order  appointing  him 
directed  that  he  continue  the  operation  of  the  plants  belonging 
to  the  company,  and  that  he  preserve  and  keep  them  in  proper 
repair.  By  the  petition  of  April  28th,  1900,  he  asked  that  he  be 
allowed  to  borrow  $3,000  for  necessary  repairs,  in  order  to  oper- 
ate them  advantageously,  the  loan  to  be  a  lien  on  all  the  prop- 
erty of  the  company  in  his  hands.  The  property  consisted  of 
the  gas  plant,  the  ice  plant,  and  other  property. 

The  defendants  De  Ford  &  Company,  with  other  creditors, 
joined  in  the  receiver's  petition,  and  on  April  28th,  1900,  the 
provisional  court  by  its  written  order  authorized  the  receiver  to 
borrow  the  said  sum  for  said  purposes,  the  order  making  the  loan 
a  lien  on  all  the  property  in  the  receiver's  hands.  Thus  the  bor- 
rowing began  and  for  the  purposes  named.  De  Ford  &  Com- 
pany not  only  assented  to  it,  but  asked  it.  Four  subsequent 
loans  were  made  by  order  of  the  court,  to  wit :  $2,500  on  October 
9th,  1900;  $1,200  on  December  2l8t,  1900;  $3,500  on  January 
30th,  1901 ;  $2,200  on  June  12th,  1901.  They  were  ordered 
made  upon  petition  by  the  receiver  and  evidence  heard.  No  ob- 
jection whatever  was  made  to  the  first  three.  When  the  last 
loan  was  ordered,  De  Ford  &  Company,  for  the  first  time,  ob- 
jected, and  then  only  to  its  being  made  a  lien  on  the  property 
aside  from  the  gas  plant.  All  the  orders  made  the  loans  a  lien 
upon  all  the  property.     The  plants  were  of  such  a  nature — at 
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least  the  ice  and  gas  plants — ^that  their  ruin  would  result  from 
heing  idle,  and  ihey  could  not  well  be  operjited  independently. 
The  franchise  for  lighting  the  city  of  Ponce  was  a  part  of  the 
assets  of  the  company,  and  it  was  liable  to  forfeiture  for  failure 
to  light  the  city.  The  loans  made  were  necessary  to  pay  the 
taxes,  continue  the  lighting  of  the  city  of  Ponce,  operate  the  ice 
plant,  and  for  other  necessary  expenses  of  the  receivership 
They  were  all  "expenses  of  preservation,"  not  of  enlargement  of 
the  property  or  additions  to  it.  It  is  not  like  a  case  of  a  receiver 
appointed  under  a  foreclosure  suit  by  a  second  mortgagee, 
where  the  first  mortgagee  is  objecting  to  the  issuing  of  receiv- 
er's certificates  to  raise  money  to  carry  on  the  insolvent  com- 
pany's business,  improve  its  property,  and  make  them  a  para- 
mount lien  on  property  covered  by  the  first  mortgage. 

It  is,  therefore,  now  ordered  that  the  obligations  executed  by 
tlie  receiver  of  October  9th,  1900,  for  $2,500,  and  of  December 
21st,  1900,  for  $1,200,  be  paid  out  of  the  amounts  in  the  regis- 
try of  this  court  to  the  owner  thereof,  the  same  to  be  taken  in 
and  filed  in  this  court.  And  there  will  also  be  paid  out  of  said 
funds  on  the  obligation  of  January  30th,  1901,  for  $3,500,  the 
sum  of  $1,000 ;  it  to  be  credited  on  said  obligation,  and  a  re- 
ceipt to  be  taken  by  the  clerk  and  filed  in  court  for  it 
There  is  also  ordered  paid,  out  of  said  funds  to  the 
clerk  of  this  court  the  1  per  cent  commission  due  him  upon 
said  sums,  and  the  sums  heretofore  ordered  paid  out,  in  all 
amounting  to  $8,184.82,  the  sum  to  be  paid  him  being  $81.85. 
The  condition  of  these  cases  does  not,  in  the  opinion  of  the 
court,  admit  of  further  payment  at  this  time,  as  there  are  other 
lien  claims  which  cannot  now  be  adiudicated  owing  to  the  condi- 
tion of  the  record. 
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PORTO  RICO  COMPANY 

V, 

EDWARD  B.  ALSOP  ET  AL. 


Injunction — Ck)NTBAOT  -with   MunioepaijTt— Rbgeivebship. 

former  decree  of  court  having  plaxsed  it  beyond  the  power  of  the 
receiver  of  a  lighting  company  to  continue  a  lighting  contract  with  a 
city,  the  need  of  a  restraining  order  preventing  the  dty  from  annulling 
such  contract  is  not  evident,  and  its  continuation  is  unnecessary. 

February  26,  1002^ 


Mr.  A.  E.  Linkart  for  complainant 

Messrs.  Pettingill  &  Keedy  and  F.  H.  Dexter  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

The  bill,  inter  alia,  avers  that  complainiant  had  a  contract 
with  the  municipality  of  Ponce  for  the  lighting  of  its  streets, 
to  expire  on  May  20th,  1904,  and  that  it,  through  its  council,  is 
endeavoring  to  annul  it,  prevent  complainant  from  doing  so,  and 
intends  to  hinder  and  prevent  the  lighting  of  the  city  under  said 
contract.  It  asked  a  temporary  injunction  against  the  munici- 
pality, requiring  it  to  desist  from  all  further  proceeding  looking 
to  the  annulment  of  the  franchise,  and  from  all  acts  hindering 
or  delaying  its  exercise,  and  that  on  final  hearing  it  be  made 
perpetual. 
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The  municipality  denied  the  complainant  had  any  franchise 
for  lighting  the  city,  claiming  that  whatever  franchise  it  form 
erly  had,  had  been  forfeited  by  failure  to  comply  with  the  con- 
tract; and  that  the  city  council  had,  before  the  bill  was  filed, 
in  fact  canceled  and  rescinded  the  same. 

On  February  27th,  1900,  the  United  States  provisional  court, 
that  being  the  court  in  which  this  action  was  then  pending, 
granted  a  temporary  restraining  order,  the  municipality  being 
required  to  show  cause  against  a  temporary  injunction  on  March 
14th,  1900.  On  the  latter  date  the  restraining  order  was  con- 
tinued in  force  until  further  order,  and  no  other  step  has  been 
taken. 

A  motion  is  now  made  to  dissolve  it.  Due  notice  has  been 
given,  and  the  parties  have  been  heard.  It  is  conceded  that  the 
receiver  has  discontinued  the  lighting,  and  that  the  franchise  is 
not  being  exercised.  The  reason  given  is  that  the  city  has  failed 
to  pay  for  the  lighting,  and  there  is,  therefore,  a  lack  of  funds 
to  do  so.  Aside  from  the  questions  whether  there  is  any  exist- 
ing contract,  and  why  the  lighting  has  been  discontinued,  it  ap- 
pears from  this  record  that  a  decree  of  this  court  and  sale  of 
the  property  has  placed  it  beyond  the  power  of  the  receiver  to 
light  the  city.  The  public  interest  must,  at  least  to  some  extent, 
be  regarded.  The  restraining  order  was  to  afford  preventive 
relief.  The  need  of  it  has  now  passed.  The  exigency  on  which 
it  was  based  no  longer  exists.  Its  continuation  is  no  longer 
necessary  to  a  settlement  of  the  legal  rights  of  the  parties.  Any 
claims,  respectively,  of  the  parties,  arising  under  the  contract 
or  existing  by  virtue  of  it,  do  not  need  its  existence  to  their  legal 
settlement.  Any  action  that  the  city  council  may  take  cannot 
now  affect  those  rights. 

The  restraining  order  is,  therefore,  now  vacated ;  but  this  or- 
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der  is  not  to  affect  any  franchise  or  contract,  if  any  exists,  that 
belonged  to  the  Porto  Rico  Company  with  the  municipality, 
nor  any  claims  of  the  respective  parties  relative  thereto,  and  is 
without  prejudice  to  the  same. 
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DESOLA  &  RAMIKEZ 

V. 

WM.  F.  WILLOUGHBY,  Treasurer  of  Porto  Rico. 


EQurrr  Praoticb— Due  Pboobsb  of  Law— Multiplioitt  of  Suits. 

1.  The  equity  practice  of  a  United  States  court  is  not  controlled  by  the  local 

law. 

2.  Taxes  need  not  be  collected  by  a  suit  or  judicial  process  in  a  court,  but 

may  be  by  a  summary  process,  such  as  forfeiture;  and  this  is  "due 
process  of  law."  But  a  statute  of  forfeiture  must  be  construed  strictly, 
and  not  to  devest  title  without  inquest  of  office  except  by  express  terms 
or  necessary  implication. 

3.  An  adequate  remedy  at  law  must  be  as  efficient  as  one  in  equity.    It 

must  be  obtainable  in  any  court,  state  or  Federal,  having  jurisdiction. 

4.  Where  an  apportionment  of  taxes  is  to  be  made  among  municipalities  and 

other  local  divisions,  and  complainants  would  be  compelled  to  resort 
to  a  multiplicity  of  suits  at  law  against  them  to  recover  taxes  illegally 
exacted,  there  is  ground  for  equitable  interference. 

March  5,  1003. 


Federal  courts — effect  of  state  latos  and  decisiona  in.  Various  phases 
of  this  qiiestion  are  treated,  and  the  authorities  relaing  thereto  are  pre- 
sented, in  the  following  editorial  notes:  State  Ioajds  as  rules  of  decision^ 
notes  to  Elmendorf  v.  Taylor,  6  L.  ed.  U.  8.  290;  Jackson  ex  dem.  St.  John 
▼.  Chew,  6  L.  ed.  U.  S.  584 ;  United  States  ex  rel.  Butz  v.  Muscatine.  19  L. 
ed.  U.  S.  490;  State  laws  as  governing,  competency  of  v>itnesses  in  United 
States  courts  in  civil  oases,  note  to  Vance  v.  Campbell,  17  L.  ed.  U.  S. 
168;  State  limitation  of  actions  in  Federal  courtSy  note  to  Elmendqrf  v. 
Taylor,  6  L.  ed.  U.  S.  290;  Federal  courts  following  state  court  decisions^ 
notes  to  Clark  v.  Graham,  5  L.  ed.  U.  S.  335;  Elmendorf  v.  Taylor,  6  L. 
ed.  U,  S.  290;  Jackson  ex  dem.  St.  John  v.  Chew,  6  L.  ed.  U.  S.  584;  Mitchell 
T.  Burlington,  18  L.  ed.  U.  S.  351 ;  United  States  ex  reL  Butz  v.  Muscatine, 
19  L.  ed.  U.  S.  491. 
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Mr.  N.  B,  E.  Pettingill  for  coinplaiiiants. 

Mr.  James  8.  Harlan^  Attorney  General,  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

This  case  is  submitted  upon  demurrer  to  the  bill.  It  avers 
that  the  complainants  imported  from  the  United  States  into 
Porto  Bioo  a  lot  of  matches  which  had  been  bought  by  them  in 
the  United  States,  and  upon  which  they  paid  to  Porto  Rico,  by 
means  of  canceled  revenue  stamps,  15  cents  per  gross  of  boxes ; 
but  that  the  defendant,  the  treasurer  of  Porto  Rico,  because  the 
boxes  containing  the  matches  were  marked  "Made  in  Sweden," 
is  claiming  that  they  were  imported  from  a  foreign  country, 
and  that  therefore  the  rate  of  30  cents  is  collectible;  and  that 
to  this  end  he  has  seized  the  matches,  and  is  threatening  to  de- 
clare the  same  forfeited  to  the  people  of  Porto  Rico,  and  to  sell 
the  same  under  authority  attempted  to  be  given  him  by  §  91 
of  the  revenue  law  of  Porto  Rico. 

Section  79,  schedule  A,  subsection  14  of  it,  provides  that  on  all 
matches  imported  from  the  United  States  there  shall  be  paid  on 
each  gross  of  boxes  of  not  over  one  hundred  sticks  to  the  box, 
15  cents;  and  if  imported  from  countries  other  than  the  United 
States,  it  shall  be  30  cents. 

Section  91  provides  that  all  articles  upon  which  the  proper 
stamps  have  not  been  affixed  and  canceled  ''shall  be  declared 
forfeited  to  the  people  of  Porto  Rico,  and  all  such  forfeited  arti- 
cles shall  be  sold  at  public  auction  to  the  highest  bidder,  and  the 
proceeds  from  such  sales  paid  into  the  treasury  of  Porto  Rico." 

As  ground  for  equitable  interference  by  this  court  by  way  of 
injunction,  it  is  claimed  by  the  complainants  that  this  last  pro- 
vision is  void,  as  such  a  seizure  and  sale  would  be  a  taking  of 
complainants'  property  without  due  process  of  law;  also  that 
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said  treasurer  cannot  be  sued  to  recover  taxes  illegally  exacted ; 
and  that,  in  any  event,  he  is  reijuired  by  §  85  of  said  revenue 
act,  at  the  end  of  each  quarter  of  the  fiscal  year,  to  pay  15  per 
cent  of  all  such  taxes  to  certain  municipal  districts  and  other 
local  divisions  of  Porto  Rico;  and  therefore  if  the  complain- 
ants are  compelled  to  pay  the  taxes,  they  would  be  subjected  to 
great  inconvenience,  expense,  and  a  multiplicity  of  suits  to  re- 
cover the  same. 

The  demurrer  admits  the  truth  of  facts  well  pleaded.  It  must, 
therefore,  be  taken  as  true  that  these  matches  Were  bought  in, 
and  imported  from,  the  United  States.  The  local  law  author- 
izes an  injunction  against  any  proceeding  to  enforce  the  collec- 
tion of  an  illegal  tax ;  but  this  is  not  controlling,  as  the  equity 
practice  of  this  court  is  not  controlled  by  the  local  law.  A  state 
or  insular  officer,  however,  acting  unlawfully,  although  claiming 
to  act  as  such  officer,  is  liable  to  suit  It  is  not  an  action  against 
the  state  or  sovereignty. 

Complaints  against  insular  or  state  tax  laws  should  be  left 
to  a  legal  remedy,  unless  injustice  will  result  There  must  be  a 
plain  case  to  authorize  relief  in  equity.  It  is  a  general  rule  that 
there  must  be  a  hearing  before  a  condemnation.  The  prohibi- 
tion against  depriving  any  person  of  life,  liberty,  or  property 
without  "due  process  of  law''  is  not  new  in  constitutional  his- 
tory ;  it  is  not  new  in  the  Constitution  of  the  United  States.  The 
phrase  "law  of  the  land,"  in  Magna  Charta,  is  its  equivalent  It 
is  in  the  very  nature  of  our  system  of  law.  It  is  woven  into  the 
webb  and  woof  of  our  form  of  government.  Property  may  be 
taken,  however,  by  the  government  under  the  taxing  power  for 
public  uses  by  summary  proceeding.  This  right  is  founded  in 
necessity;  sanctioned  by  it  and  consent;  and  when  so  taken,  it  is 
due  process  of  law  and  according  to  the  law  of  the  land.  Taxes 
need  not  be  collected  by  suit  or  judicial  process.    Grenerally  they 
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are  not  so  collected.  The  necessity  of  government  and  long  usage 
has  established  a  different  procedure,  which  has  always  been 
held  to  be  "due  process  of  law."  In  fact  "due  process  of  law" 
is  such  an  exercise  of  governmental  powers  as  the  settled  maxims 
of  law  permit.  It  need  not  necessarily  be  a  regular  proceeding 
in  court  or  after  the  manner  of  a  court.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  616 ;  Kelly  v.  Pittsburgh,  104  U. 
S.  78,  26  L.  ed.  668. 

The  lawmaking  power  determines  the  method  of  collection. 
It  may  authorize  summary  methods, — forfeiture  of  property  be- 
ing among  them. 

In  Den  ex  dem.  Murray  v.  Hoboken  Land  &  Improv.  Co.  18 
How.  272,  15  L.  ed.  372,  the  defendant  claimed  title  by  the 
sale  under  a  warrant  issued  by  a  treasurj'  official  by  virtue  of  a 
statute;  the  power  exercised  was  executive,  and  not  judicial, 
but  the  Supreme  Court  held  it  was  due  process  of  law. 

It  is  true  it  has  been  a  disputed  question  as  to  whether  a  for- 
feiture can  be  perfected  so  as  to  devest  title  without  inquest  of 
office ;  and  beyond  question  a.  statute  of  forfeiture  has  to  be  con- 
strued strictly.  Certainly  it  will  not  be  construed  to  devest 
title  without  inquest,  except  by  express  terms  or  necessary  im- 
plication. 

It  has  always  been  permissible  to  enforce  tax  or  revenue  laws 
by  summary  remedies,  and  without  the  aid  of  judicial  proceed- 
ing. The  statute  in  question,  however,  while  it  provides  that 
the  property  shall  be  forfeited  and  sold,  does  not  exclude  the 
idea  of  a  judicial  finding ;  and  the  affidavits  on  file  in  the  case 
show  that  this  power  is  not  claimed  by  the  defendant  or  the  ex- 
ecutive branch  of  the  government,  and  has  not  been  so  exercised. 
This  contention  of  complainants  is  not  well  founded.  It  is 
claimed  by  the  defendant  that  his  demurrer  should  be  sustained 
because  there  is  an  adequate  remedy  at  law.    This  is  denied  by 
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the  complainants,  who  also  assert  that  if  they  have  any  remedy 
whatever  it  can  only  be  at  great  inconvenience,  expense,  and 
by  a  multiplicity  of  suits.  There  is  no  doubt,  if  there  be  an 
adequate  remedy  at  law,  the  demurrer  should  be  sustained.  To 
be  an  adequate  remedy  at  law  it  must  not  depend  upon  the  will 
of  the  adverse  party ;  it  must  be  as  full  and  efficient  to  the  ends 
of  justice  as  a  remedy  in  equity ;  nor  is  it  sufficient  that  he  may 
obtain  relief  at  law  in  a  state  or  insular  court;  to  be  adequate 
he  must  also  be  entitled  to  a  remedy  at  law  in  the  United 
States  court;  he  cannot  be  required  to  resort  to  the  state  court 
United  States  L.  Ins.  Co.  v.  Cable,  39  C.  C.  A.  264,  98  Fed. 
761. 

Not  only  is  the  general  rule  as  stated,  but  §  723  of  the  United 
States  Eevised  Statutes  (U.  S.  Comp.  Stat  1901,  p.  583)  pro- 
vides: "Suits  in  equity  shall  not  be  sustained  in  either  of  the' 
courts  of  the  United  States  in  any  case  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law." 

In  a  case,  however,  where  time,  expense,  and  a  multiplicity 
of  suits  will  be  saved,  and  the  rights  of  the  parties  settled  in  one 
litigation,  the  equity  jurisdiction  will  be  sustained.  Oelrichs 
V.  Spain  (Oelrichs  v.  Williams)  15  Wall.  328,  21  L.  ed.  44. 

The  prevention  of  a  multiplicity  of  suits  is  a  recognized  head 
of  equity  jurisdiction.  It  is  at  least  questionable  if  the  author- 
ized local  proceeding  for  the  recovery  of  taxes  would,  even  in 
the  absence  of  the  necessity  of  a  multiplicity  of  suits,  furnish 
the  complainants  an  adequate  remedy.  I  am  unable  to  see  how 
it,  owing  to  its  character,  could  be  maintained  in  the  United 
States  as  well  as  the  insular  court 

Section  85  of  the  local  revenue  law,  however,  requires  the 
treasurer  at  the  end  of  each  quarter  of  the  fiscal  year,  not  only 
to  apportion,  but  to  pay,  15  per  cent  of  the  taxes  imposed  by  § 
79,  to  the  respective  municipal  districts  and  other  local  divisions 


FEDERAL  REPORTS.  349 

Desola  &  Ramirez  v.  Willoughby. 

of  Porto  Kico  entitled  thereto.  It  is  claimed  that  it  is  the 
practice,  where  taxes  are  paid  under  protest,  to  not  thus  distrib- 
ute them  until  the  matter  is  determined;  but  there  is  no  pro- 
vision of  law  allowing  such  delay,  and  the  direction  of  the  stat- 
ute is  peremptory  as  to  the  time  of  payment. 

If  the  tax  claimed  be  an  illegal  exaction,  the  claimants  would, 
therefore,  be  at  great  trouble  and  expense ;  and  be  compelled  to 
resort  to  a  multiplicity  of  suits  to  recover  it  back ;  and  upon  this 
ground,  if  no  other,  equity  should  interfere. 

The  demurrer  is,  therefore,  overruled. 
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IN  KE  L.  P.  DORIA  Y  ANGUERA  AND  L.  P.  DORIA, 

Bankrupts. 


Bankbuftct — ^Pabtnebship. 

Under  the  present  bankrupt  law  a  partnership  in  liquidation  may  be  de- 
clared a  bankrupt,  although  the  individual  members  may  be  solvent. 

Where  there  is  no  showing  that  the  creditors  released  any  of  the  part- 
ners from  liability,  even  though  the  partners  may  for  a  consideration 
have  made  an  agreement  between  themselves  that  one  of  them  shall 
assume  all  the  liabilities,  all  of  them  are  still  liable  to  the  creditors. 

January  26,  1904. 


Mr.  C.  M.  Boerman  for  the  petitioner. 

Messrs.  Pettingill  <&  Leake  for  Angiiera. 

Holt,  Judge,  delivered  the  following  opinion: 

In  the  former  order  herein,  by  an  oversight,  it  was  recited 
that  the  petition  herein  asked  that  Luis  Porrata  Doria  be  ad- 
judged a  bankrupt  It  only  asked,  it  as  to  the  firm  of  L.  P. 
Doria  y  Anguera.  The  referee  adjudged  not  only  the  firm,  but 
each  of  the  partners,  L.  P.  Doria  and  Geronimo  Anguera,  bank- 
rupts. The  previous  order  herein  recited  that  the  adjudication 
of  L.  P.  Doria  as  a  bankrupt  should  stand,  but  it  was  set  aside 
as  to  Greronimo  Anguera  and  the  firm  of  Doria  y  Anguera.  Since 
then  the  defendant  Anguera  has  pleaded.    The  petitioner,  L.  P. 
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Doria,  has  amended  the  petition,  asking  that  he  be  adjudicated 
a  bankrupt  as  well  as  the  firm.  The  case  is  now  submitted 
for  the  proper  adjudication.  Adjudication  of  L.  P.  Doria  as 
a  bankrupt  is  allowed  to  stand,  owing  to  the  amended  petition. 
The  prior  order  of  the  court  as  to  Geronimo  Anguera,  setting 
aside  the  adjudication  as  to  him,  is  also  to  stand. 

Section  5  of  the  present  bankrupt  law  provides  that  a  part- 
nership may  be  declared  a  bankrupt  The  prior  bankrupt  law, 
to  wit,  §  36  of  the  bankrupt  law  of  1867,  provided  only  for  the 
bankruptcy  of  the  partners  as  individuals.  The  present  law, 
therefore,  is  unlike  the  former  one.  Under  it  a  partnership  is 
a  legal  entity.  It  is  a  joint  relation,  where  the  identity  of  the 
partners  as  individuals  has  been  lost,  and  therefore  the  part- 
nership and  the  partners  are  distinct  entities.  Collier,  Bankr. 
p.  61 ;  Re  Meyer,  39  C.  C.  A.  368,  98  Fed.  976 ;  Re  Sanderlin, 
109  Fed.  857. 

Under  the  present  law  a  firm  as  such  may  be  bankrupt,  and 
be  so  declared,  although  the  individual  members  may  be  solvent. 
It  is  true  each  individual  partner,  both  by  the  common  law  and 
by  article  127  of  the  Code  of  Commerce,  is  liable  in  solido  for 
the  firm  debts ;  but  yet  the  firm,  either  during  its  continuance  or 
after  its  dissolution,  but  before  its  settlement,  may  under  the 
bankrupt  law  be  adjudged  a  bankrupt.  This  proceeds  probably 
upon  the  idea  that  the  partnership  assets  go  first  to  pay  the  part- 
nership debts. 

The  firm  of  Doria  y  Anguera  was  formed  March  I7th,  1897. 
It  was  dissolved  August  8th,  1902,  and  the  partner  L.  P.  Doria 
assumed  all  the  debts  of  the  firm  in  consideration  of  assets  re- 
ceived by  him;  but  there  is  no  showing  that  the  creditors  re- 
leased Anguera  from  liability  for  their  debts. 

In  this  case  the  firm  eo  nomine  is  petitioning  to  be  declared 
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bankrupt,  and  it  is  now  so  adjudged ;  thus  leaving  this  case,  with 
L.  P.  Doria  and  the  partnership  of  Doria  y  Anguera  adjudged 
bankrupts,  for  further  proper  proceedings. 
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IN  RE  L.  P.  DORIA  Y  ANGUERA. 


Bankruptcy — ^Pabtnebship — Individual  Liabujtt. 

1.  A  partnership  may,  after  its  dissolution,  but  before  final  settlement,  be 

adjudged  a  bankrupt.  Under  the  bankrupt  law  a  partnership  is  an 
entity.  The  individual  estate  of  a  partner  not  adjudged  a  bankrupt 
should  not  be  settled  in  bankruptcy  when  the  firm  is  declare^l 
bankrupt.  In  case  the  partnership  assets  should  pay  the  partnership 
debts,  and  leave  a  surplus,  his  portion  would  be  paid  over  to  him.  In  the 
event  they  do  not  pay  the  partnership  debts  in  totOf  he  and  his  indi- 
yidual  property  would  be  liable  for  the  balance.  This  is  so  because 
each  partner  is  liable  in  solido  for  the  firm's  debts. 

2.  If  an  adjudication  in  bankruptcy  be  had  of  a  partnership  upon  the  peti- 

tion of  one  of  the  partners,  the  other  partner  refusing  to  unite  in  it  is, 
nevertheless,  required  to  file  schedules. 

March  16,  1904. 


Mr.  C.  M.  Boerman,  attorney  for  Doria. 

Messrs,  Pettingill  &  Leake,  attorneys  for  Anguera. 

Holt,  Judge,  delivered  the  following  opinion: 

L.  P.  Doria  and  Geronimo  Anguera  were  partners  composing 
the  firm  of  L.  P.  Doria  y  Anguera,  which  was  dissolved  by 
mutual  consent  on  August  9th,  1902,  the  firm  assets  in  the  main 
being  transferred  to  said  Doria,  and  he  agreeing  to  pay  the  firm 
indebtedness.  The  firm  matters  have  never  been  fully  settled. 
PoBTo  Rico— 23. 
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A  partnership  may,  after  its  dissolution,  but  before  final  settle- 
ment, be  adjudged  a  bankrupt.    Bankrupt  act,  §  6. 

Acting  under  this  provision  of  the  statute,  L.  P,  Doria  filed 
Iiis  petition  asking  only  thac  said  firm  be  adjudged  a  bankrupt. 
Anguera  did  not  unite  in  it.  The  referee  adjudged  the  firm  and 
each  of  the  partners  bankrupts.  The  adjudication  as  to  Geroni- 
mo  Anguera  has,  upon  his  petition,  been  set  aside.  The  adjudi- 
cation of  L.  P.  Doria  has  been  allowed  to  stand  because  an 
amended  petition  was  filed  asking  that  he  be  adjudicated  a  bank- 
rupt also.  As  the  record  now  stands,  L.  P.  Doria  and  the  firm 
of  L.  P.  Doria  y  Anguera  have  been  adjudicated  bankrupts,  and 
Geronimo  Anguera  has  not.  The  referee,  upon  this  state  of  case^ 
ordered  Geronimo  Anguera,  by  a  certain  date,  to  file  schedules 
of  his  assets  and  indebtedness.  This  he  has  not  done,  and  the 
referee  has  certified  the  question  whether  he  must  do  so.  The 
court  may,  in  a  proper  case,  order  the  filing  of  a  schedule,  and 
disobedience  of  the  order  may  be  punished  as  a  contempt. 

Under  the  bankrupt  law  one  of  the  partners  of  a  firm  may 
be  adjudicated  a  bankrupt  as  an  individual.  In  such  a  case  the 
partnership  property  is  not  to  be  administered  in  bankruptcy 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bank- 
rupt The  latter  in  the  absence  of  such  consent,  are  to  settle  the 
partnership  business,  and  then  account  in  the  bankruptcy  pro- 
ceeding for  the  interest  of  the  bankrupt  partner. 

In  this  case,  however,  not  only  Doria,  but  the  firm,  has  been 
adjudged  bankrupt.  The  assets  of  both  are,  therefore,  to  be  ad- 
ministered in  bankruptcy.  Under  the  present  bankrupt  law, 
unlike  as  under  the  former  one,  the  partnership  is  an  entity.  It 
is  a  "person."  Under  the  law  generally  a  partnership  has  no 
separate  entity,  and  it  is  difficult,  conflidering  the  object  of  the 
bankrupt  law,  to  conceive  how  a  partnership  could  be  adjudged 
a  bankrupt  without  adjudging  at  least  one  of  the  partners  also 
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a  bankrupt  This  state  of  the  law  creates  trouble  in  the  admini- 
stration of  it  as  to  partnerships.  It  seems  clear,  however,  that 
Congress  intended  to  give  to  a  partnership  an  entity  or  person- 
ality, although,  in  view  of  the  legal  meaning  of  a  partnership,  it 
renders  it  difficult  to  give  a  practical  construction  to  the  law  in 
all  respects. 

Where  one  of  the  partners  is  not  adjudged  a  bankrupt,  there 
seems  to  be  no  reason  why  his  individual  estate  should  be  set- 
tled in  bankruptcy.  In  my  opinion  the  law  does  not  require 
it.  In  case  the  partnership  assets  should  pay  the  partnership 
debts  and  leave  a  surplus,  his  portion  would  be  paid  over  to  him. 
In  the  event  they  do  not  pay  the  partnership  debts  in  toto,  ho 
and  his  individual  property  would  be  liable  for  any  excess. 
This  is  so  because  each  partner  is  liable  in  solido  for  the  firm 
debts.  If  the  individual  property  of  the  partner  not  adjudged 
a  bankrupt  is  to  be  administered  in  bankruptcy,  it  would  often 
lead  to  great  and  unnecessary  hardship.  The  amount  which 
the  partnership  assets  might  fail  to  pay  might  be  comparatively 
trifling,  say  $500;  while  the  partner  not  adjudicated  a  bank- 
rupt might  be  entirely  solvent,  and  worth  many  times  the 
amount  It  might  bring  about  his  needless  ruin.  Section  5  of 
the  bankrupt  law,  in  so  far  as  it  provides  that  partnership 
estates  shall  be  administered  like  other  estates;  that  jurisdiction 
of  one  of  the  partners  gives  jurisdiction  of  all  of  them  and  of 
the  administration  of  partnership  and  individual  property ;  that 
the  trustee  shall  keep  separate  accounts  of  the  partnership  and 
individual  property ;  that  expenses  shall  be  paid  from  the  part- 
nership and  the  individual  property  in  such  proportion  as  the 
court  shall  determine,  etc., — applies  to  cases  where  the  "per- 
son," whether  the  partnership  or  the  individual  partner,  is  ad- 
judged a  bankrupt 

If  his  individual  estate  is  not  to  be  settled  in  bankruptcy,  it 
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is  difficult  to  see  why  he  should  be  required  to  file  a  schedule  of 
his  assets  and  his  liabilities. 

The  bankrupt  law  provides,  however,  that  the  Supreme  Court 
of  the  United  States  shall  prescribe  necessary  rules,  forms,  and 
orders  as  to  procedure  for  carrying  it  into  effect;  and  general 
order  No.  8  provides  that  if  an  adjudication  in  bankruptcy  be 
had  of  a  partnership  upon  the  petition  of  one  of  the  partners, 
the  other  partner  refusing  to  unite  in  it,  he  shall  be  required  to 
file  a  schedule  of  his  debts  and  an  inventory  of  his  property,  as 
is  required  of  debtors  who  may  be  adjudged  bankrupts.  Love- 
land,  Bankr.  p.  192. 

This  order  is  similar  to  general  order  Xo.  18  under  the  bank- 
rupt act  of  1867,  but  the  latter  act  did  not  provide  for  a  partner^ 
ship  eo  nomine  becoming  a  bankrupt.  The  Supreme  Court,  by 
virtue  of  the  legislative  authority  given  to  it,  having  so  provid- 
ed, the  nonadjudicated  partner  must  of  course  comply.  It  may 
have  intended  thereby  to  furnish  information  to  the  creditors, 
which  would  enable  them  to  collect  any  portion  of  their  debts 
remaining  unpaid  from  partnership  assets. 

The  order,  therefore,  requiring  the  filing  of  such  schedules 
by  Geronimo  Anguera,  was  correct;  but,  under  the  circum- 
stances, the  time  therefor  is  extended  for  him  to  do  so  until 
March  26th,  1904;  and  this  cause  will  proceed  as  to  the  settle- 
ment of  the  estate  of  L.  P.  Doria  and  that  of  the  partnership 
property  of  the  firm  of  L.  P;  Doria  y  Anguera.  Inasmuch  as 
Geronimo  Anguera  should  have  filed  said  schedules,  he  is  or- 
dered to  pay  all  the  costs  connected  with  the  rule  to  do  so  and 
this  reference. 
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A.  RUFFER  ET  AL. 

V, 

PATXOT,  CASTELLO,  ET  AL, 


8EBYICE  OF  Process  against  a  Firm — Application  op  Paymbnw^- 

Interest. 

1.  Under  the  rules  of  this  court,  service  of  process  upon  one  member  of  a 

firm  brings  the  firm  into  court  as  to  the  firm  property;  but  there  can 
be  no  personal  judgment  against  a  partner  not  served. 

2.  By  the  common  law  the  debtor  owing  two  or  more  debts  may,  when  he 

makes  a  partial  payment,  direct  upon  which  debt  it  shall  be  applied. 
If  he  gives  no  direction,  the  creditor  may  apply  it  as  he  chooses.  By 
the  civil  law,  in  the  absence  of  any  direction,  the  creditor  must  apply  it 
upon  the  debt  most  onerous  to  the  debtor.  Under  both  the  civil  and 
common  law  payments  must  be  applied  first  to  the  extinction  of  in- 
terest. 

3.  By  the  local  law  a  mortgage  debt  as  to  the  third  parties  can  bear  interest 

for  a  limited  time  only,  it  and  the  amount  to  be  stipulated;  and  where 
an  amount  is  fixed  by  the  contract,  it  controls. 

January  9,  1904. 


Mr.  Pettingill  for  complainants. 

Messrs.  Horton  &  Cornwell  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

February  9th,  1885,  the  firm  of  Patxot,  Castello,  &  Com- 
pany acknowled^d  in  writing  an  indebtedness  to  the  firm  of 
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Araard  &  Ruffer,  of  £4,500  sterling,  or  22,500  pesos,  and  also 
such  additional  sum  as  might  appear  owing  from  the  then 
pending  liquidation  of  aeeoimt^  between  the  two  firms,  not  ex- 
ceeding, however,  £500.  To  secure  payment  the  debtors  gave 
to  the  creditors  a  mortgage  of  that  date  on  the  coffee  plantation, 
called  "'Fe,"  of  350  acres,  and  which  was  duly  recorded. 

By  its  terms  £3,000  of  the  indebtedness  were  payable  in 
April,  1885,  and  the  balance  which  might  be  found  due,  in 
May,  1885;  and  if  the  payments  were  not  made  by  ^[ay  31st, 
1885,  the  mortgaged  premises  were  to  be  forfeited.  It  also 
stipulated  for  £100  more,  to  pay  any  interest  and  costs  of  ju- 
dicial claim. 

The  complainants,  A.  Huffer  &  Sons,  «s  the  successors  oi 
AJ^lard  &  Ruffer,  became  the  owners  of  all  their  assets,  includ- 
ing this  debt. 

All  of  it  not  having  been  paid,  suit  w^as  brought  for  fore- 
closure; and  while  it  was  pending,  and  on  July  6th,  1893,  the 
complainants  made  an  agreement  in  writing  with  Agustin  Cas- 
tello,  of  the  late  firm  of  Patxot,  Castello,  &  Company,  and  as 
its  liquidator,  and  which  is  known  in  this  j-uit  as  the  "transac- 
tion deed,"  by  which  the  parties  agreed  upon  the  amount  then 
due  upon  said  mortgage  debt,  to  wit,  £2,267  and  18s.  This 
agreement  recognized  A.  Ruffer  &  Sons  as  the  successors  of 
Aynard  &  Ruffer;  also  their  right  to  this  mortgage  debt  and 
their  right  to  enforce  it;  and  further  stipulated  that  the  costs 
of  the  suit,  which  was  to  be  dismissed,  to  wit,  £209  and  158, 
should  be  a  part  of  the  debt,  which  was  to  bear  5  per  cent  in- 
terest. Tt  was  expressly  stated  in  this  writing  that  it  was  not  to 
modify  the  mortgage,  and  it  was  to  remain  lu  full  force.  This 
writing  could  not,  of  course,  affect  interested  third  parties.  Tt 
was  not  recorded.    ^lortgage  Law  of  Porto  Rico,  arts.  144,  381), 

It  merely  amounted,  however,  to  an  agreement  between  the 
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creditor  and  debtor  as  to  the  amount  owing  upon  the  mortgage. 
This  suit  by  the  complainants,  A.  Ruffer  &  Sons,  is  against 
said  firm  of  Patxot,  Castello,  &  Company,  which  was  composed 
of  Emilio  Patxot  and  Agustin  Castello,  and  said  Castello  as 
liquidator  of  said  firm,  to  enforce  said  mortgage  debt  as  to  the 
amount  yet  owing,  which  is  alleged  to  be  £2,900  and  5s. 

J.  Tornabells  &  Company,  Bravo  &  Company,  Arturo  Bravo, 
Adolfo  Camps,  and  Josefa  Camps  are  also  named  defendants, 
it  being  averred  they  claim  some  interest  in  the  mortgage  prem- 
ises ;  but  if  they  have  any,  the  same  is  inferior  to  the  mortgage 
lien  of  the  complainants. 

Certain  pleas  were  filed,  but  either  withdrawn  or  overruled 
for  insuffi(?iency. 

The  defendant  Castello  answered,  setting  up  various  pay- 
ments and  averring  that  the  complainants'  debt  is  fully  paid. 
This  answer  is  not  verifie<l,  and  is  traversed  by  the  complain- 
ants. There  is  no  evidence  in  support  of  it  upon  the  part  of 
the  defendants.  In  fact  it  appears  that  the  alleged  credits 
were  given  when  the  debt  was  reduced  to  £2,267  and  18s,  save  a 
credit  of  £500  of  September  5th,  1895,  and  one  of  £520, 
IGs,  and  8d  of  July  3d,  1896. 

Tornabells  &  Company  filed  an  answer  averring  that  merely 
from  information  the  complainants'  debt  had  been  fully  paid; 
that  they  had  no  knowledge,  save  from  complainants'  bill,  that 
complainants  were  the  owners  of  the  mortgage  debt;  that  they 
had  a  mortgage  on  the  same  premises  for  6,190  pesos,  given  by 
said  Castello  as  liquidator,  and  they  ask  to  be  dismissed. 

The  defendants.  Bravo  &  Company,  set  up  a  mortgage  debt 
of  May  23d,  1894,  created  by  Castello  as  liquidator,  and  which, 
it  is  therein  recited,  is  subject  to  one  in  favor  of  Josefa  Camps, 
one  to  Concepcion  Castello,  one  to  Jose  Maizo,  and  one  to  Ar- 
turo Brava 
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Josefa  Camps  and  Arturo  Bravo,  however,  unite  in  this 
mortgage,  and  agree  that  the  Bravo  &  Company  mortgage  is  to 
have  priority  over  their  mortgages.  It  appears  Arturo  Bravo 
hecame  the  owner  of  the  Camps  mortgage,  and  in  his  answer  he 
not  only  asserts  it,  hut  also  another  mortgage  to  himself ;  but  his 
answer  expressly  admits  the  mortgage  to  Aynard  &  Ruffer  of 
February  9th,  1885,  and  the  mortgage  to  Bravo  &  Company  also 
recognizes  it,  and  that  the  complainants,  A.  Ruffer  &  Sons,  have 
succeeded  to  it 

This  cause  is  now  on  final  hearing  upon  the  complainants'  bill 
and  its  exhibits ;  the  answer  of  Castello  as  liquidator  of  the  firm 
of  Patxot,  Castello,  &  Company;  the  answer  of  Tornabells  & 
Company;  the  replications  thereto;  and  the  answers  of  Bravo 
&  Company  and  Arturo  Bravo.  The  record  shows  that  all  of 
the  claims  asserted  are  subsequent  to  the  mortgage  of  Aynard  & 
Ruffer,  and  the  question  presented  is.  What  sum  is  owing  upon 
it? 

It  is  suggested  that  there  can  be  no  final  decree  for  the  com- 
plainants, as  Emilio  Patxot,  of  the  firm  of  Patxot,  Castello,  & 
Company,  is  not  before  the  court.  Process  issued  against  him, 
but  he  was  not  found ;  and  it  may,  perhaps,  be  presumed  that 
he  is  beyond  the  jurisdiction  of  the  court.  In  any  event  this 
objection  has  not  been  made  by  plea  or  otherwise  in  the  record. 
The  defendant  Agustin  Castello  represents  the  interest  of  the 
firm.  He  is  its  liquidator.  Rule  9  of  this  court  provides  that 
service  of  process  may  be  had  upon  a  partnership  by  service  up- 
on a  member  of  it;  and  the  service  upon  Castello  brought  the 
firm  into  court  as  to  the  adjudication  of  its  firm  property,  but 
of  course  there  can  be  no  personal  judgment  against  Patxot 

As  already  stated,  the  "transaction  deed"  of  July  6th,  1893, 
provided  for  the  payment  of  £209  and  15s  costs  in  the  former 
suit;  but  this  could  not  be  made  a  part  of  the  mortgage  debt  as 
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to  third  parties,  inasmuch  ?8  the  writing  was  not  recorded,  and, 
moreover,  some  of  the  mortgages  of  some  of  the  defendants  were 
prior  to  said  agreement.  Two  payments  were,  however,  made 
to  the  complainants  subsequent  thereto,  and  it  is  equitable  that 
sufficient  thereof  should  be  applied  to  the  payment  of  said  costs 
to  satisfy  the  same. 

If,  when  a  debtor  makes  a  partial  payment,  he  does  not  direct 
upon  which. of  two  debts  it  is  to  be  applied,  the  creditor  may 
by  the  common  law  apply  it  as  he  sees  proper.  Alexandria  v. 
Patten,  4  Cranch,  317,  2  L.  ed.  633. 

By  the  civil  law,  in  case  of  no  direction  by  the  debtor,  it  is  to 
be  applied  to  the  debt  most  onerous  to  the  debtor.  In  this  in- 
stance, however,  by  agreement  between  the  parties,  the  costs 
became  equally  a  debt  with  the  mortgage  debt. 

The  mortgage  sued  upon  is  a  contract  created  and  to  be  ful- 
filled in  Porto  Rico,  and  relates  to  real  estate  in  Porto  Rico.  It 
is  to  be  construed  and  governed  by  the  lex  rei  sitce.  Under  the 
mortgage  law  of  Porto  Rico,  a  mortgage  to  secure  an  interest 
paying  debt  can  only,  as  to  third  parties,  carry  interest  for  a 
limited  time;  and  the  stipulation  therefor  and  amount  must 
appear  in  the  record.  Mortgage  Law  of  Porto  Rico,  arts.  114, 
145. 

The  mortgage,  however,  in  this  case  expressly  stipulates  for 
the  payment  of  £100,  or  $484,  as  the  interest  and  costs  in  case 
of  suit  The  parties  stipulate  what  the  interest  shall  be ;  and, 
in  such  an  event,  art.  1108  of  the  Civil  Code  of  Porto  Rico  pro- 
vides that  this  shall  control,  and  no  more  shall  be  allowed. 
Walton,  Civil  Law,  §  1108. 

It  is  the  rule  of  both  the  common  and  civil  law  that  payments 
must  first  be  applied  to  the  payment  of  interest,  and,  guided 
by  the  rules  stated,  the  mortgage  debt  of  the  complainants  is  to 
be  estimated  thus:    By  taking  the  £2,267  and  18s,  or  $10,- 
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973.15,  and  counting  interest  thereon  at  5  per  cent  from  June 
30tli,  1891,  to  September  5th,  1895,  when  the  payment  of  that 
date  was  made,  and  which  is  a  period  of  four  years,  two 
months,  and  five  days,  and  which  interest  amoimts  to  $2,292.13. 
This  does  not  exceed  the  pajTnent  then  made.  This  interest 
is,  therefore,  added  to  the  principal,  making  $13,265.28.  From 
this  is  to  be  deducted  the  payment  of  £500  or  $2,420,  leaving  a 
balance  of  $10,845.28.  Interest  is  to  be  counted  on  this  sum, 
as  the  next  payment  exceeds  it,  from  September  5th,  1895,  to 
July  3d,  1896,  a  period  of  nine  months  and  twenty-eight  days, 
amoimting  of  $444.08,  which,  added  to  the  $10,845.28,  makes 
$11,289.36.  The  payment  of  £520,  16s,  and  8d,  or  $2,520.83, 
is  to  be  taken  from  this,  less,  however,  the  £209  and  15s,  or 
$1,012.28,  of  costs,  leaving  as  a  credit  to  be  deducted  $1,508.55, 
which  deducted  from  the  $11,289.36  leaves  $9,780.81,  to  which 
is  to  be  added  the  £100,  or  $484,  which  the  parties  to  the  mort- 
gage agreed  should  be  the  amount  of  the  interest  and  costs,  mak- 
ing a  total  of  $10,264.81 ;  for  which  sum  the  complainants 
have  a  prior  lien,  by  virtue  of  their  mortgage,  upon  the  premises 
described  in  the  bill,  and  they  are  hereby  adjudged  the  right  to 
a  proper  judgment  enforcing  the  same  for  said  sum,  together 
with  a  personal  judgment  therefor  against  the  defendant,  Agus- 
tin  Castello.  A  claim  is  also  asserted  in  the  bill  for  $1,048.75, 
for  solicitors'  fees  and  expenses.  It  is  not  apparent  upon  what 
this  claim  is  based  and  it  is  not  allowed,  A  judgment  will  be 
prepared  conforming  to  this  opinion. 
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SALVADOR  NADAL 

V, 

LUCAS  RAMOS  ET  AL. 


FELIX  IXFAXZON 

V, 

LUCAS  RAMOS  ET  AL. 


in  jjiQumr — ^Removal  of  Cause — Mortgage  Fobeclosube — ^Receiveb. 

1.  A  petition  for  removal,  filed  in  the  insular  court,  did  not  expressly  aver 

the  nonresidence  of  the  defendant;  but  that  he  was  a  foreigner,  and 
subject  of  Spain.  The  insular  court  ordered  a  removal:  Held, — ^The 
term  "residence"  is  not  so  comprehensive  as  "domicil."  It  need  not 
involve  an  intention  to  remain;  but  it  must  be  a  fixed  abode.  The 
averment  of  alienage  implies  that  defendant  once  lived  in  Spain;  and 
in  the  absence  of  a  showing  to  the  contrary,  such  residence  is  presumed 
to  continue. 

2.  The  pendency  of  a  foreclosure  pi;oceeding  in  the  insular  court  in  accord* 

ance  with  the  mortgage  law  of  Porto  Rico,  it  appearing  that  the 
mortgage  property  is  not  in  custodia  legia,  is  no  bar  to  the  institution 
of  a  suit  in  this  court,  involving  the  same  parties,  but  allowing  equities 
to  be  litigated  which  cannot  be  Considered  in  the  insular  court. 
8.  A  proceeding  to  foreclose  a  mortgage  under  the  local  law  can  hardly  be 
called  a  suit;  it  is  not  an  action  via  ordinaria,  and  cannot  prevent  this 
oourt  from  assuming  jurisdiction  of  the  cause  and  the  parties  before 
it,  and  appointing  a  receiver. 

March  20,  1902. 


Messrs,  Horton  &  CornweU  for  NadaL 
Mr.  F.  H.  Dexter  for  lafanzon. 
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HoLT^  Judge,  delivered  the  following  opinion: 

The  several  motions  in  these  cases  have  been  heard  together, 
and  the  argument  has  taken  a  wide  range.  Various  questions 
have  been  discussed  with  so  much  earnestness  that  they  may  to 
some  extent  be  adverted  to,  though  not  strictly  necessary  to  th« 
decision  of  the  motions. 

On  November  30th,  1901,  the  complainant  Nadal  brought  a 
proceeding  in  the  Mayaguez  district  court  to  foreclose  a  mort- 
gage demand  against  the  plantation  known  as  "Cristales;"  and 
summons,  or  notice,  therein  was  served  upon  Felix  Infanzon  on 
December  17th,  1901.  In  proper  time  he  presented  a  petition 
for  removal  of  the  cause  to  this  court.  The  ground,  as  averred, 
was  that  the  complainant  Nadal  was,  at  the  institution  of  the 
suit,  and  then  was,  a  resident  and  citizen  of  Porto  Rico,  and  the 
petitioner  a  foreigner  and  subject  of  Spain.  It  did  not  express- 
ly aver  that  the  latter  was  a  nonresident,  which  fact  is  required 
by  the  law  for  a  removal,  as  heretofore  held  by  this  court  in  the 
case  of  Wenar  v.  Pohl,  ante,  p.  37.  The  insular  district  court 
ordered  the  removal,  however,  and  the  case  is  here. 

One  of  the  motions  now  made  is  to  remand  it  for  want  of 
jurisdiction  in  this  court.  It  is  somewhat  difficult  to  give  any 
rule  defining  residence.  It  depends  on  the  connection  in  which 
the  word  is  used.  It  is  not  so  comprehensive  as  domicil.  It 
need  not  involve  an  intention  to  remain, — the  animo  manendi; 
but  it  must  be  a  fixed  or  permanent  abode,  and  not  a  mere  tem- 
porary lodging  place.     Inhabitant  and  resident  are  much  alike. 

The  petition  for  removal  did  aver  the  alienage.  The  aver- 
ment of  Spanish  citizenship  implies  that  the  party,  at  least  at 
one  time,  lived  there.  Nonresidence  once  shown  is  presumed 
to  continue.  The  record  also  discloses  that  although  the  com- 
plainant in  the  case  averred  that  Infanzon  was  a  resident  of 
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Porto  Rico,  yet  the  certificate  of  the  register,  filed  by  iXadal, 
certified  he  was  a  resident  of  Spain. 

Any  doubt  in  the  matter  should,  under  the  existing  circum- 
stances, be  resolved  in  favor  of  the  removal,  because  a  full  set- 
tlement of  the  matters  in  contest  between  all  the  parties  can  be 
had  here,  and  the  law  abhors  a  multiplicity  of  suits. 

February  20th,  1902,  the  complainant,  Infanzon,  filed  a  bill 
in  this  court  to  foreclose  a  mortgage  upon  the  same  property. 
All  proper  parties  are  made  defendants,  including  Salvador 
Nadal,  the  complainant  in  the  other  suit.  There  is  a  conflict 
of  priority  of  lien  between  the  parties.  In  the  suit  brought  by 
Infanzon  there  is  a  plea  in  abatement  by  Nadal,  relying  .upon 
the  previous  pendency  of  his  suit  in  the  insular  court,  and  also 
a  motion  by  the  complainant,  upon  proper  notice  to  appoint  a 
receiver  over  the  mortgaged  property.  Nadal  objects  to  this, 
and  contends  that  nothing  can  be  done  in  the  suit  brought  in 
this  court  by  Infanzon  owing  to  the  prior  pendency  of  his  suit 
in  the  insular  court ;  and  much  has  been  said  and  many  authori- 
ties cited  as  to  the  insular  court  having  the  prior  jurisdiction 
of  these  parties  and  the  control  or  custody  of  the  mortgaged 
property.  As  both  suits  will  remain  in  this  court,  it  is  un- 
necessary to  say  much  relative  thereto.  It  is  well  settled,  how- 
ever, that  where  two  courts  have  concurrent  jurisdiction,  the 
one  acquiring  control  or  dominion  of  the  property  in  contest — 
whose  jurisdiction  has  attached  to  the  res — holds  it.  As  be- 
tween the  United  States  courts  and  the  state  or  insular  courts 
this  rule  is  necessary  to  their  harmonious  working.  It  is  found- 
ed on  a  necessary  comity.  It  avoids  unseemly  conflicts  between 
courts  mainly  independent  of  each  other,  and  yet  constituting 
one  great  judicial  system. 

If  there  be  a  suit  in  rem  in  a  state  court  and  a  like  one  in  the 
United  States  court  as  to  the  same  property,  and  the  juribJic- 
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tion  of  the  two  courts  be  concurrent,  exclusive  jurisdiction  over 
the  res  for  the  purposes  of  it^  own  suit  is  in  that  court  which 
first  acquires  dominion  over  the  property.  It  is  then  in  custodia 
legis;  and  if  property  be  taken  into  the  custody  of  the  state  or 
insular  court,  either  actually  or  constructively,  this  court  should 
not  interfere  with  its  control  until  its  hand  is  lifted. 

The  mere  pendency  of  a  foreclosure  suit,  or  one  in  its  nature 
in  rem  in  the  state  court,  does  not,  however,  bar  a  like  suit,  in 
the  United  States  court.  Weaver  v.  Field,  4  Woods,  152,  16 
Fed.  22 ;  Compton  v.  Jesup,  15  C.  C.  A.  397,  31  U.  S.  App.  486, 
68  Fed.  263 ;  Stanton  v.  Embrey,  93  U.  S.  548,  23  L.  ed.  983 ; 
Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  359,  360,  47 
U.  S.  App.  36,  76  Fed.  296. 

A  proceeding  to  foreclose  a  mortgage  under  the  local  law  of 
Porto  Rico,  like  that  of  Nadal,  is  peculiar.  It  can  hardly  be 
called  a  suit ;  it  is  not  an  action  via  ordinaria,  and  yet  it  is  in 
the  nature  of  a  bill  in  equity.  It  has  not  the  incidents  of  it, 
however.  It  is  a  summary  or  executive  process,  summoning  the 
debtor,  oi*  the  party  defendants,  to  pay  the  debt  or  present  a 
proper  certificate  for  its  cancelation;  and  in  default  of  it  an 
order  of  sale  is  made.  It  is  spoken  of  as  an  executive  trial.  No 
prior  claim  can  be  set  up  by  cross  bill;  it  affords  no  equitable 
jurisdiction,  and  seems  to  be  merely  a  demand  of  payment.  It 
can  be  stayed  only  upon  certain  grounds.  Mortgage  Regula- 
tions for  Porto  Rico,  art.  175. 

The  theory  of  ec^uity  jurisprudence  is  that  all  persons  having 
a  material  interest  in  the  subject-matter  of  the  suit  shall  be 
made  parties;  shall  be  allowed  to  assert  their  claims  pro  and 
con,  and  that  there  shall  be  a  complete  decree.  This  prevents 
a  multiplicity  of  suits,  a  partial  view  of  the  matter,  and  avoids 
injustice. 
^    While  the  executive  proceeding  in  rem  by  Nadal  in  the  in- 
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sular  district  court  was  first  pending,  the  court  had  not  taken 
possession  of  the  property.  Therefore,  even  if  that  proceeding 
were  not  now  in  this  court  by  removal,  this  court  would  enter- 
tain the  motion  for  a  receiver.  The  appointment  of  one  is  in 
the  sound  discretion  of  the  court  Neither  the  debtor  nor  the 
present  owner  of  the  property  are  objecting;  there  are  conflict- 
ing mortgage  claims  against  it ;  the  litigation  may  be  protracted ; 
the  owner  is  indiflFerent  as  to  it ;  permissive  waste  of  it  and  its 
deterioration  in  value  are  shown  by  aflidavit 

The  motion  to  remand  the  cause  of  Nadal  v.  Ramos  «t  al.  is, 
therefore,  overruled;  these  two  actions  are  consolidated  and 
the  motion  to  appoint  a  receiver  is  sustained. 
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PEDRO  FORTEZA  Y  PENA 
JUAN  PRINCIPE  Y  VASQUEZ  ET  AL. 


Plea  in  Bab — Local  Mobtgaoe  Law. 

At  oommon  law,  if  a  court  has  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  there  may  be  a  trial  on  the  merits,  defenses  to  a 
foreclosure  suit  if  not  set  up  in  time  are  barred,  and  a  judgment  in 
such  a  suit  is  a  bar  to  another  suit. 

A  plea  of  res  judicata  based  upon  a  judgment  in  an  action  in  an  insular 
court  to  foreclose  a  mortgage  is,  however,  not  sufficient,  as  such  a  judg- 
ment is  but  a  summary  one;  and  the  local  law  provides  that  a  declar- 
atory suit  may  still  be  brought. 

May  30,  1903. 


Mr.  C.  M.  Boerman  for  complainant 

Messrs.  Dexter  &  Hord  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

Tlie  bill  in  this  case  avers  that  the  complainant,  being  the 
holder  and  owner  of  a  mortgage  on  certain  real  estate,  and  the 
defendant  Juan  Principe  y  Vasquez,  claiming  to  have  purchased 
it  from  the  mortgagor,  by  frauds,  duress,  and  threats  compelled 
the  complainant  to  execute  a  deed  bv  which  he  canceled  his 
mortgage,  and  ])urchased  the  property  from  said  defendant,  and 
executed  to  said  defendant  a  mortgage  thereon  for  the  purchase 
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money;  also  that  subsequently  said  defendant  began  proceed- 
ings in  the  insular  district  court  to  foreclose  the  mortgage  thus 
obtained,  and,  without  a  hearing  on  the  part  of  the  complain- 
ant, obtained  a  judgment  of  foreclosure.  The  bill  and  relief 
asked  prays  a  cancelation  of  the  writing  thus  obtained,  leav- 
ing complainant's  mortgage  in  force.  A  plea  is  filed  setting  up 
the  foreclosure  of  the  mortgage  as  a  bar  to  this  suit  It  avers 
the  process  in  said  foreclosure  suit  was  duly  issued;  that  the 
complainant  entered  his  appearance  thereto ;  and  that  the  court 
had  jurisdiction  to  render  the  judgment  of  foreclosure.  The 
complainant  has  set  down  the  plea  for  argument,  and  insists  it 
is  insufficient.  At  common  law,  if  a  court  has  jurisdiction  of 
the  parties  and  the  subject-matter,  if  it  may  administer  full 
justice,  and  there  may  be  a  trial  on  the  merits,  defenses  to  a 
foreclosure  suit  if  not  set  up  in  time  are  barred ;  and  it  is  a 
general  rule  that  a  judgment  in  such  a  suit  is  a  bar  to  another 
suit  relative  to  the  same  matter. 

The  proceeding  to  enforce  a  mortgage  under  the  local  law  of 
Porto  Kico  is,  however,  i)eculiar,  regarding  it  in  the  light  of 
common-law  practice.  The  proceeding  relied  upon  was  under 
the  local  law.  It  is  a  summary  one.  It  does  not  admit  of  a  trial 
upon  the  merits. ,  The  owner  of  the  mortgage  merely  presents 
to  the  court  a  writing  setting  forth  that  the  debt  exists,  and 
various  other  matter  which  need  not  be  enumerated;  and  also 
the  mortgage  and  the  record  as  to  it,  with  the  certificate  of  the 
registrar  that  it  has  not  been  canceled.  An  order  is  thereupon 
made  that  a  summons  issue  against  the  party  in  possession  of 
the  property,  but  only  to  allow  its  payment  Thirty  days  there- 
after the  order  of  sale  is  made,  and  then  the  sale  occurs  after 
due  notice.  Article  175  of  the  General  Regulations  for  the 
Execution  of  the  Mortgage  Law  of  Porto  Rico  provides  that 

this  summary  proceeding  cannot  be  stayed  except  upon  certain 
Porto  Rico — 24. 
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grounds  therein  enumerated;  and  they  do  not  admit  of  a  de- 
fense to  a  mortgage  like  that  asserted  in  the  bill.  This  is  left 
to  what  is  called  a  "declaratory  suit,"  in  nature  like  this  one. 
It  does  not  appear  in  this  case  if  the  property  has  been  sold  or 
has  passed  into  the  hands  of  a  third  party.  If  so,  it  may  control 
relief  in  this  case;  but  as  the  record  now  stands  the  plea  is 
insufficient.  Its  averments  must  be  judged  by  the  law  under 
which  the  proceeding  to  foreclose  the  mortgage  was  prosecuted. 
The  objection  to  the  plea  is,  therefore,  sustained. 
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EDGAR  A.  MACKLIN,  etc., 

y. 

J.  H.  HOLIANDER,  Treasurer  of  Porto  Rico. 


Taxation  of  Pbopebtt  of  Army  Post  Exchange  by  Insular  Axjthor- 

1TIE8 — iNJUNCmON. 

1.  Property  is  not  exempt  from  local  taxation  merely  because  it  is  the  prop- 

erty of  a  government  agent.  It  must  be  shown  that  the  taxation  inter- 
feres with  the  governmental  instrumentality  in  executing  the  govern- 
ment purpose. 

2.  An  army  post  exchange  is  an  institution  for  private  benefit ;  and  taxation 

of  its  property  will  not  impede  the  efficient  exercise  of  governmental 
powers. 

October  29,  1000. 


Mr,  Peitingill,  District  Attorney,  for  complainant. 
Mr.  Harlan,  Attorney  General,  for  defendant. 
Holt,  Judge,  delivered  the  following  opinion : 

The  complainant  is  the  United  States  officer  in  charge  of 
the  soldiers'  post  exchange  at  San  Juan. 

The  defendant  is  the  Treasurer  of  Porto  Rico,  and  has  pro- 
cured the  collector  of  customs  at  San  Juan  to  hold  a  lot  of  beer 
imported  for  the  use  of  the  exchange,  because  the  tax  upon  it 
under  the  law  of  Porto  Rico,  and  collectible  by  the  Treasurer, 
has  not  been  paid.     The  complainant  claims  that  it  is  for  the 
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use  of  an  agency  of  the  United  States  government,  and  therefore 
not  taxable;  and  he  seeks  by  this  bill  to  prevent  the  further 
holding  of  it,  and  to  procure  its  possession  by  the  mandatory 
process  of  the  court. 

Suggestion  was  made  in  argument  that  there  was  no  law 
whatever  authorizing  the  taxation  of  any  imported  beer;  and 
whether  a  proper  construction  of  the  provision  relied  upon  au- 
thorizes it,  might  trouble  the  court  had  not  the  averment  of  the 
bill  itself  placed  the  same  construction  upon  it  as  is  claimed 
by  the  defendant ;  to  wit,  that  beer  imported  by  nongovernment- 
al agencies  shall  pay  a  certain  tax. 

The  question  is,  therefore,  presented  by  the  general  demurrer 
to  the  bill,  whether  the  post  exchange  is  such  a  governmental 
agency  that  the  taxing  of  this  beer  for  its  use  will  impede  the 
general  government  in  the  exercise  of  its  powers.  If  this  be 
so,  and  it  tends  to  strip  a  government  instrumentality  of  power 
to  execute  the  governmental  purpose,  or  hinder  its  efficient  ex- 
ecution, then  the  tax  cannot  be  collected.  This  general  rule  is 
well  settled;  the  difficulty  lies  in  its  application  to  particular 
cases,  and  in  determining  whether  one  comes  within  it. 

A  few  elementary  statements  are  proper.  In  matters  of  tax- 
ation the  state  or  local  authority  is  sovereign,  save  so  far  as  the 
power  has  been  surrendered  to  the  general  government. 

It  is  often  difficult  to  draw  the  line;  but  a  practical  view 
should  be  taken  of  their  relation,  and  neither  should  or  can  de- 
stroy the  other. 

If  one  claims  the  immunity  from  the  sovereign  power  of 
taxation,  he  must  clearly  manifest  it.  If  he  does  not,  it  is  right 
for  him  to  bear  his  share  of  this  legal  burden,  that  the  govern- 
ment may  properly  discharge  its  functions. 

An  institution  may  be  an  agent  of  the  United  States  govern- 
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ment  to  some  extent,  and  yet  its  property  be  liable  to  local  taxa- 
tion. 

The  cases  draw  a  distinction  between  a  tax  upon  the  property 
of  the  agent,  and  one  upon  the  operations  of  the  agent, — one 
upon  the  property,  and  one  upon  the  action. 

In  the  leading  case  of  IM'Culloch  v.  Maryland,  4  Wheat  316, 
4  L.  ed.  579,  a  state  tax  was  attempted  to  be  levied  upon  the 
circulating  notes  of  the  Bank  of  the  United  States,  not  upon  its 
property,  but  upon  its  medium  of  business.  It  was  a  proposed 
tax  upon  the  operation  of  the  governmental  agent,  and  upon 
the  action  of  the  instrument  employed  by  the  general  govern- 
ment to  execute  its  powers ;  and  therefore  it  was  held  it  could 
not  be  levied. 

The  later  case  of  Osborn  v.  Bank  of  the  United  States,  9 
Wheat.  740,  6  L.  ed.  204,  which  was  a  bill  to  enjoin  a  tax 
against  the  bank  for  doing  business,  is  to  the  same  effect. 

Upon  the  other  hand,  the  general  government  may  hold  the 
first  mortgage  bonds,  or  own  stock  in  a  railroad  that  carries 
the  mails;  it  may  even  have  been  chartered  by  Congress;  and 
it  is  to  some  extent  a  governmental  agent;  it  is  in  a  sense  a 
government  instrumentality;  and  yet  its  property  is  liable  to 
local  tax.  This  was  held  in  the  case  of  Thomson  v.  Union  P. 
R  Co.  9  Wall.  579,  19  L.  ed.  792 ;  and  again  in  Union  P.  K. 
Co.  V.  Peniston,  18  Wall.  5,  21  L.  ed.  787. 

In  other  words,  property  is  not  exempt  from  local  tax  merely 
because  it  is  the  property  of  a  government  agent. 

A  contractor  for  supplying  a  military  post  cannot  be  fined 
by  state  authority  for  transporting  the  provisions  to  the  post; 
but  the  property  is  taxable. 

The  exemption  of  a  governmental  agency  from  local  taxation 
is  grounded  upon  the  idea  that,  if  liable,  it  would  impede  iLs 
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action,  and  hinder  the  proper  exercise  of  the  governmental 
powers. 

While,  therefore,  local  taxation  of  its  operation  is  not  allowed, 
the  general  rule  is  that  its  property  is  liable.  Of  course,  if  the 
property  is  in  use  by  the  government  and  belongs  to  it,  it  is 
exempt;  but  if  it  be  that  of  the  agent  of  the  government,  it  is 
liable  unless  the  effect  of  the  taxation  will  be  to  impede  the 
execution  of  governmental  powers,  and  deprive  the  agency  of 
the  power  to  serve  the  government  efficiently  and  as  intended. 

It  is  pertinent,  therefore,  to  inquire  into  the  character  and 
working  of  the  post  exchange. 

Its  primary  purpose  is  to  supply  the  soldiers  of  the  post  at 
reasonable  cost  with  articles  of  ordinary  use  not  supplied  by 
the  government,  and  afford  them  the  means  of  rational  recrea- 
tion. 

Its  secondary  purpose  is,  through  profits  on  the  sales  to 
them,  to  provide  means  for  improving  the  messes. 

It  is  not  the  creation  of  an  express  act  of  Congress,  but  is 
established  and  maintained  under  regulations  of  the  War  De- 
partment. 

This  is  by  virtue  of  its  general  power  in  Army  matters ;  and 
Congress  has  not  by  express  law  recognized  it  as  a  part  of  the 
necessary  machinery  of  military  posts,  and  an  instrumentality 
for  executing  government  purposes. 

Its  membership  consists  of  organizations,  companies,  and  de- 
tachments. The  primary  expenses  of  starting  the  exchange  are 
met  by  an  assessment  upon  its  members  or  purchase  upon  their 
credit. 

It  concerns  soldiers  only,  and  is,  therefore,  from  the  neces- 
sity of  the  case,  imder  the  control  of  the  War  Department,  and 
subject  to  its  regulations ;  but  yet  its  means  are  not  government 
funds,  and  are  not  supplied  by  the  government. 
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The  regulations  strictly  forbid  the  use  or  sale  of  liquors,  but 
provide  that  the  oflScer  in  charge  may,  upon  the  recommendation 
of  the  executive  council  of  the  exchange  (three  detailed  officers), 
permit  beer  sold  at  the  exchange,  if  he  is  satisfied  it  will  keep 
the  soldiers  from  going  to  resorts  outside  the  post  limits  to  get 
liquors,  and  will  promote  temperance  and  discipline  among  them. 
(This  permission  has  been  given  at  the  San  Juan  exchange.) 

Any  profits  from  the  exchange  are,  after  certain  sums  are  set 
apart  for  certain  enumerated  purposes,  among  which  are  named 
any  taxes  for  which  the  exchange  is  liable,  to  be  divided  equi- 
tably among  the  organizations  that  are  members. 

If  any  member  changes  its  station,  it  takes  with  it  its  part  of 
any  profits  on  hand,  and  if  the  entire  post  is  discontinued,  and 
the  soldiers  withdrawn,  the  property  of  the  exchange  is  to  be 
converted  into  cash,  and  it  distributed  equitably  among  the 
members. 

In  such  event  each  person  belonging  to  a  member  would  sooner 
or  later  get  the  benefit  of  his  particular  portion. 

The  exchange  is,  therefore,  an  institution  for  private  benefit, 
and  the  taxation  of  its  property  is  no  more  likely  to  impede 
the  efficient  exercise  of  governmental  powers  than  would  the 
taxation  of  a  railroad  belonging  to  a  private  corporation,  but 
engaged  in  the  transportation  of  the  United  States  mails. 

No  right  to  an  injunction  appears. 

Wherefore  it  is  ordered  that  the  demurrer  be  sustained  at 
the  complainant's  cost 
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EDGAR  A.  MACKLIN,  etc., 

V, 

J.  H.  HOLLANDER,  Treasurer  of  Porto  Rico,  et  aL 


JUBISDICnON. 


1.  A  suit,  at  the  time  it  is  filed,  not  coming  within  the  jurisdiction  of  the 

court,  should  be  dismissed  on  demurrer. 

2.  An  amendment  stating  that  the  amount  involved  will  be  so  increased 

within  a  certain  time  as  to  bring  it  within  the  jurisdiction  alleges 
only  a  possibility,  and  cannot  be  considered. 

October  14,  1001. 


Mr.  Pettingill,  District  Attorney,  for  complainant. 

Mr.  Uarlan,  Attorney  General,  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion : 

This  cause  is  submitted  upon  demurrer  to  the  bill  as  amend- 
ed, and  motion  to  dismiss  it.  The  parties  have  been  fully 
heard.  It  is  evident  the  complainant  orie;inally  based  his  case 
upon  the  idea  that  the  military  post  exchange  was  a  government- 
al agency,  performing  a  governmental  function ;  was  a  part  of 
the  government;  that  to  tax  its  supplies  would  be  impeding 
governmental  action,  and  that  therefore  it  could  not  be  done. 
The  court  held  it  should  not  be  so  considered,  and  the  demurrer 
to  the  bill  was  sustained.     The  point  that  this  was  a  suit  by 
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the  United  States  government  or  its  governmental  agency  was, 
tlierefore,  eliminated  from  the  ease. 

The  complainant  has,  by  an  amendment  to  his  bill,  altered  his 
position,  and  now  claims  there  was  no  law  authorizing  insular 
taxation  of  the  beer  the  exchange  was  receiving.  It  is  unneces- 
sary to  determine  this  question  if  it  be  true,  as  claimed  by  the 
other  side,  that  the  averments  of  the  bill  as  amended,  both  as  to 
diverse  citizenship  and  the  amount  involved,  are  insufficient  to 
give  this  court  jurisdiction.  The  bill  fails  to  aver  diverse  citi- 
zenship. The  minimum  civil  jurisdiction  of  this  court  when 
both  the  bill  and  the  amendment  were  filed  was  $2,000.  There 
is  an  averment  in  the  amended  bill  that  the  tax  by  way  of  stamps 
amounts  to  $1,255.68,  and  there  is  an  attempt  to  meet  the  ob- 
jection to  jurisdiction  by  averring  that  the  tax  upon  the  beer 
the  exchange  will  import  before  the  end  of  the  fiscal  year  will 
amount  to  $4,612.  This  is  but  a  possibility.  It  cannot  be  con- 
sidered upon  the  question  of  jurisdiction.  It  is  the  amount  of 
taxes  claimed  when  this  action  was  brought,  or,  at  most,  the 
sum  claimed,  and  that  had  been  paid  under  protest  upon  former 
shipments;  and  this  according  to  the  averment  does  not  near 
reach  $2,000.  The  demurrer  is,  therefore,  sustained;  and  the 
complainant  declining  to  plead  further  the  cause  will  be  dis- 
missed at  his  costs,  and  an  order  will  be  so  entered. 


378  PORTO  RIOO 

Villegas  y  Sanches  v.  De  Diego, 


SmON  WENCESLAO  VILLEGAS  Y  SANCHES 

v. 
RAFAEL  MATING  DE  DIEGG. 


In  Ejectment — Opinion  on  Demubbeb  to  Answer  and  Plea  to  Juris- 
diction. 

1.  Averment  in  answer  that  all  the  statements  in  the  declaration  are  un- 

true is  bad  pleading.  A  plea  of  ''not  guilty"  would  put  in  issue 
plaintiff's  ownership. 

2.  In  a  suit  in  rem,  where  two  courts  have  concurrent  jurisdiction,  the 

court  that  first  obtains  control  of  the  property  holds  it.  The  mere 
pendency  of  a  suit,  however,  in  an  insular  court,  although  it  be  in 
its  nature  in  rem,  does  not  bar  a  like  suit  in  the  United  States  court 
as  to  the  same  property. 

3.  A  mere  action  pending  in  one  court,  between  the  same  parties,  as  to  the 

same  subject-matter,  cannot  be  pleaded  in  abatement  to  an  action  in 
the  other  court;  but  any  final  action  in  the  one  may  be  asserted  in  the 
other. 

November  6,  1902. 


Mr.  N.  B.  K.  Pettingill  for  plaintiff. 

Mr.  A.  Qeigel  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

The  defendant  filed  an  answer  and  then  a  plea  herein,  both  of 
which  are  yet  on  file,  and  the  case  is  submitted  on  demurrer  to 
each.    The  answer  avers  that  all  the  statements  of  the  declaration 
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are  untrue.  This  is  bad  pleading.  It  then  sets  up  defendant's 
purchase,  occupancy,  and  improvement  of  a  tract  of  land  there- 
in described ;  but  it  is  not  averred  it  is  the  land  sued  for  here- 
in. The  answer,  as  a  whole,  is  not  sufficient  Simply  a  plea 
of  not  guilty  would  raise  the  question  of  the  plaintiflF's  owner- 
ship.    The  demurrer  to  the  answer  is  sustained. 

The  plea  is  entitled  "One  to  the  Jurisdiction."  It  avers  that 
there  is  a  lis  pendens  between  the  same  parties,  involving  the 
same  subject-matter,  in  the  insular  district  court,  which  was 
instituted  prior  to  this  suit.  It  is  never  too  late  to  question  the 
jurisdiction  of  a  court  in  an  action  pending  therein.  If  at  any 
time  it  appears  that  the  court  has  no  jurisdiction,  the  case 
should  be  dismissed.  But  this  is  a  plea  in  abatement.  It  is 
well  settled  that  where  two  courts  have  concurrent  jurisdiction, 
the  one  acqiiiring  the  dominion  of  the  property  in  contest — 
whose  jurisdiction  has  attached  to  the  res — holds  it.  As  be- 
tween the  United  States  court  and  the  insular  courts  this  rule 
is  necessary  to  their  harmonious  working.  It  is  founded  on 
necessary  comity,  and  avoids  unseemly  conflict  of  authority  be- 
tween courts  mainly  independent  of  each  other,  and  yet  consti- 
tuting one  judicial  system. 

If  there  be  a  suit  in  rem  in  the  insular  court,  and  a  like  one 
in  the  United  States  court  as  to  the  same  property,  and  the  juris- 
diction of  the  two  courts  be  concurrent,  exclusive  jurisdiction 
over  the  res  for  the  purposes  of  its  own  suit  is  in  that  court 
which  acquires  dominion  over  the  property.  It  is  then  in  cvs- 
todia  legis.  If  property  be  taken  into  the  custody  of  the  insular 
court  by  legal  proceeding,  this  court  should  not  interfere  with 
its  control  until  its  hand  is  lifted.  The  mere  pendency  of  a  suit, 
althoiigh  it  be  in  its  nature  in  rem  in  the  insular  court,  does 
not,  however,  bar  a  like  suit  in  the  United  States  court  as  to  the 
same  property.    The  United  States  court  and  the  insular  courts 
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are  essentially  foreign  to  etch  other,  though  parts  of  the  same 
system.  A  mere  action  pending  in  the  insular  court,  though 
between  the  same  parties,  relative  to  the  same  subject-matter^ 
cannot  be  pleaded  in  abatement  to  an  action  in  this  court,  be- 
tween the  same  parties,  relative  to  the  same  subject-matter. 
Each  court  may  proceed,  and  any  final  action  in  the  one  may  b& 
asserted  in  the  other.  It  does  not  appear  in  any  way  that  the 
insular  court  has  the  custody  of  the  property  in  question. 
The  demurrer  to  the  plea  is  sustained. 
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IN  EE  DECKER 


Contempt. 


1.  To  punish  for  contempt  is  the  exercise  of  a  his^h  judicial  power  inherent 

in  a  court,  to  the  proper  transaction  of  its  business. 

2.  A  witness  cannot  be  compelled  to  give  testimony  which  will,  or  is  likely 

to,  incriminate  him. 

3.  A  witness  will  not  be  compelled  in  any  investigation  to  give  evidence 

tending  to  show  that  he  has  committed  a  crime. 

4.  A  witness  is  not  deprived  of  this  right  because  there  is  a  statute  provid- 

ing that  his  testimony  shall  not  be  used  against  him, 

December  31,  1002. 


Mr.  N.  B.  K.  Pettingill,  United  States  Attorney. 

Mr.  J,  M,  Keedy,  attorney  for  respondent. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  proceeding  for  contempt  against  the  respondent  as 
a  witness,  for  refusing  to  answer  a  certain  question  in  a  trial 


Witnesses — privilege  of.  As  to  privilege  of  witness  as  to  criminating 
questions,  see  editorial  note  to  Re  Buskett,  14  L.  R.  A.  407 ;  as  to  his  con- 
stitutional protection  against  furnishing  evidence  to  be  used  against  him 
in  a  civil  case,  see  editorial  note  to  Levy  v.  Superior  Court,  20  L.  R.  A.  811 ; 
a.s  to  the  right  to  compel  a  witness  to  testify  where  he  is  protected  by  a 
statute  exempting  him  from  prosecution,  see  editorial  notes  to  Re  Buskett, 
14  L.  R.  A.  407;  United  States  v.  James,  26  L.  R.  A.  418;  Interstate  Com- 
merce Commission  v.  Baird,  48  L.  ed.  U.  S,  860. 
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inter  alios  before  the  United  States  commissioner.  The  groimd 
of  the  refusal  is  that  the  answer  might  incriminate  him.  The 
court  has  considered  the  response,  which  merely  presents  the 
ground  above  stated.  To  punish  for  contempt  is  the  exercise  of 
a  high  judicial  power;  but  it  is  inherent  in  a  court,  since  it  is 
necessary  to  the  proper  transaction  of  its  business,  and  to  its 
very  existence.  The  power  to  punish  for  a  failure  to  testify 
is  also  given  in  the  original  judiciary  act  of  1789. 

It  is  a  maxim  of  law,  however,  that  no  man  is  bound  to 
criminate  or  accuse  himself.  Nemo  tenet ur  seipsum  accusare. 
It  was  held  in  United  States  v.  Burr,  Fed.  Cas.  No.  14,692e, 
by  Chief  Justice  Marshall,  that  if  an  answer  is  likely,  under  all 
the  circumstances,  to  incriminate  the  witness,  he  should  not  be 
required  to  answer,  and  the  court  is  to  judge  of  this;  but,  if  it 
is  likely  to  do  so,  or  may,  then  the  witness  becomes  the  judge 
if  it  will  do  so,  and  may  refuse  to  answer. 

It  must  appear  that  there  is  reasonable  ground,  under  all  the 
circumstances,  and  from  the  nature  of  the  question,  to  believe 
that  the  answer  may  incriminate  the  witness.  If  there  be  rea- 
sonable ground  to  apprehend  danger  to  the  witness,  then  the 
court  should  not  require  him  to  answer ;  but  a  remote  possibility 
is  not  sufficient.  He  is  not  to  be  protected  from  all  possible 
detriment.  This  would  impede  justice,  and  often  be  used  as  a 
pretext  to  protect  the  guilty.  To  entitle  him  to  the  privilege  of 
silence  it  should  appear  to  the  court,  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  required,  that  there 
is  reasonable  ground  to  apprehend  danger  to  the  witness  if  he 
be  compelled  to  answer.  The  two  extremes  are  to  be  avoided: 
(1)  Allowing  a  witness,  by  his  privilege,  to  refuse  to  answer 
questions  which  from  their  nature  and  all  the  circumstances 
cannot  well  incriminate  him;  and  (2)  requiring  him  to  do  so 
when  the  answer  from  the  very  nature  of  tiie  question  would. 
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or  is  likely  to,  incriminate  him.  In  the  latter  case  he  is  the 
judge  of  whether  he  will  answer  or  not  The  Congress  of  the 
United  States  by  §  860  of  the  Eevised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  661)  has  provided  that  no  evidence  required  of  a 
witness  in  a  judicial  proceeding  shall  be  used  against  him  in 
any  criminal  proceeding,  or  for  the  enforcement  of  any  penalty 
or  forfeiture.  The  legislative  purpose  was  to  afford  him  pro- 
tection against  compulsory  self-accusation.  When  the  reason 
for  exempting  him  from  testifying  should  no  longer  exist,  the 
rule  would  cease.     Cessat  ratio j  cessat  lex. 

The  provision  found  in  Amendment  5  of  the  Constitution  of 
the  United  States  is,  however,  in  force  in  Porto  Rico,  because 
it  is  a  principle  of  natural  justice  woven  into  the  web  and  woof 
of  our  form  of  government  It  is,  "Nor  shall  [any  person]  be 
compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self." 

A  liberal  construction  la  to  be  given  this  provision,  as  its 
purpose  is  the  protection  of  personal  liberty.  The  Supreme 
Court  of  the  United  States  has  declared  that  the  statute,  supra, 
does  not  reach  as  far  as  this  constitutional  provision,  and  that 
its  effect  cannot,  of  course,  be  abridged  by  a  statute.  That  its 
purpose  is  to  prohibit  the  compelling  of  testimony  of  a  self -crim- 
inating character  from  a  witness ;  and  that  it  means  not  merely 
that  one  shall  not  be  compelled  to  be  a  witness  against  himself 
in  a  prosecution  against  himself,  but  that  he  shall  not  be  com- 
pelled in  any  investigation  to  give  evidence  tending  to  show 
that  he  has  committed  a  crime.  That  he  is  protected  from  being 
compelled  to  disclose  the  circumstances  of  his  offense,  or  tlie 
sources  from  which,  or  the  means  by  which,  evidence  of  its 
commission  or  of  his  connection  with  it  may  be  obtained  or 
made  effectual  for  his  conviction;  and  that  he  is  not  deprived 
of  his  privilege  of  silence  because  there  is  a  statute  merely  pro- 
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viding  that  his  testimony  shall  not  be  used  against  him.  Coim- 
selman  v.  Hitchcock,  142  U.  S.  547,  35  L.  ed.  1110,  3  Inters. 
Com,  Rep.  816,  12  Sup.  Ct.  Rep.  196;  Brown  v.  Walker,  161 
U.  S.  591,  40  L.  ed.  819,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct 
Rep.  644. 

The  witness  is,  therefore,  not  to  be  compelled  to  testify, 
owing  to  this  statute;  but  the  court  fails  to  see,  from  the  cir- 
cumstances and  the  nature  of  the  question,  that  there  is  reason- 
able ground  to  apprehend  danger  to  him  from  his  being  com- 
pelled to  answer  it.  An  affirmative  answer  would  not  show  guilt 
upon  his  part.  That  he  was  merely  in  charge,  as  a  soldier,  of 
the  loading  of  the  wagon  containing  alleged  smuggled  articles 
would,  in  the  absence  of  knowledge  of  their  character,  place 
him  in  no  danger. 

The  witness  should  answer  the  question  that  was  propounded 
to  him.  It  is  ruled  that  he  must  do  so;  and  he  thereupon  ex- 
pressing in  open  court  a  willingness  to  do  so,  opportunity  will 
be  afforded  him  before  further  order. 
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IN  EE  SUCESORES  DE  JOSE  HEENAIS. 


Bankbuptct — ^Involttntabt  Bankbxjpts— SumciEKCT  OP  Petition — Ver- 
ification OF  It  by  Attobnet. 

1.  Under  the  bankrupt  law  any  natural  person,  except  a  wage  earner  or  one 

engaged  chiefly  in  farming,  owing  $1,000  or  over,  may  be  adjudged  an 
involuntary  bankrupt;  also  any  unincorporated  company,  and  any  cor- 
poration mainly  engaged  in  manufacturing,  trading,  printing,  publish- 
ing,  or   mercantile   pursuits. 

2.  Quaere, — Should  the  petition  aver  the  business  of  the  defendants,  or  show 

they  are  not  of  the  excepted  classes?  In  this  case  the  petition  in  sub- 
stance avers  the  defendants  are  merchants. 

3.  Pleadings  in  ba)ikruptcy,  stating  facts,  must  be  verified.    If  the  party  be 

a  nonresident,  and  the  facts  within  the  knowledge  of  his  attorney,  the 
latter  may  verify  them.    He  should,  however,  state  that  he  knows  the 
•     facts,   and   his   means   of   knowledge. 

November  5,   1903. 


Messrs.  Dexter  &  Hord  for  petitioners. 

Mr.  Pettingill  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

The  petition  of  certain  nonresident  creditors  of  the  firm  of 
Sucesores  de  Joee  Hemais  seeks  to  have  them  as  a  firm,  and 
individually,   declared  involuntary  bankrupts.      They  appear 
specially,  and  ask  a  dismissal  because : 
Pobto  Rico— 25. 
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First.  The  petition  fails  to  show  they  are  within  the  classes 
of  persons  who  can  be  declared  such  under  the  bankrupt  law. 

Second.  It  is  verified  by  the  attorney  of  the  petitioners  with- 
out an  exhibition  of  any  power  of  attorney,  and  the  affidvdt 
fails  to  show  necessary  knowledge  to  do  so. 

Section  4  of  the  bankrupt  law  provides  that  any  natural  per- 
son, except  a  wage  earner  cr  a  person  engaged  chiefly  in  farm- 
ing, ownng  $1,000  or  over,  may  be  adjudged  an  involuntary 
bankrupt;  also  any  unincorporated  company,  and  any  corpo- 
ration mainly  engaged  in  manufacturing,  trading,  printing,  pub- 
lishing, or  mercantile  pursuits.  Form  3  for  a  creditor's  petition 
in  bankruptcy,  prescribed  by  the  Supreme  Court,  does  not  aver 
the  bankrupt's  business,  or  that  he  is  not  included  within  the 
excepted  classes.    4  Desty,  Fed.  Proc.  p.  365. 

But  conceding,  as  some  courts  have  held,  that  the  petition  must 
aver  the  defendants  are  not  wage  earners  or  farmers,  or  must 
aver  their  business,  it  is  sufiiciently  shown  in  the  petition  in 
this  instance.  It  avers  they  are  a  mercantile  firm;  tliat  their 
principal  place  of  business  is  in  the  city  of  San  Juan;  the  in- 
debtedness set  up  is  said  to  be  for  merchandise  sold  them ;  and 
the  act  of  bankruptcy  set  forth  is  a  conveyance  by  the  firm  of 
their  merchandise  in  three  stores  in  the  city  of  San  Juan. 
This  clearly  negatives  their  being  wage  earners  or  farmers,  and 
in  substance  avers  they  are  merchants. 

The  petition  as  to  three  of  the  petitioners  is  verified  by  their 
attorney.  The  affidavit  states  that  he  does  business  and  resides 
within  the  district;  that  he  is  authorized  by  them  to  file  the  pe- 
tition in  bankruptcy,  and  do  all  acts  necessary  thereto ;  that  he 
is  an  attorney  of  this  court,  and  his  clients  are  nonresidents,  and 
have  no  agent  in  Porto  Rico.  That  the  alleged  act  of  bank- 
ruptcy is  known  to  him  by  having  seen  a  certified  copy  of  the 
transfer  of  property ;  and  his  clients  have  no  knowledge  of  the 
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facts  stated  in  the  petition,  which  he  says  is  true.  He  further 
states  that  the  other  affidavit  to  the  petition  was  made  by  the 
general  agent  of  the  fourth  creditor,  who  unites  in  the  petition, 
said  creditor  being  also  a  nonresident ;  and  that  said  agent  also 
has  knowledge  in  the  same  way  of  the  alleged  ground  of  bank- 
ruptcy. 

Section  18  of  the  bankrupt  law  requires  aU  pleadings  setting 
up  matters  of  fact  to  be  verified.  It  does  not,  however,  require 
the  party  to  verify  in  person.  As  a  rule,  however,  he  should  do 
so.  If  he  does  not,  the  reason  should  be  stated.  If,  for  instance, 
he  be  a  nonresident,  and  the  facts  are  not  within  his  knowledge, 
but  are  known  to  his  attorney,  then,  if  the  latter  be  authorized 
to  act  as  such,  he  should  verify  the  petition.  Verification  is 
not  necessary  to  the  jurisdiction.  It  is  a  matter  of  form,  but 
substantial  and  necessary.  The  Supreme  Court  has  prescribed 
rules  and  forms  in  bankruptcy,  and  among  them  the  form  of  an 
affidavit  to  a  petition ;  in  an  involuntary  case  it  is  by  the  credit- 
or. They  should,  however,  be  given  a  practical  construction,  and 
one  that  will  promote  the  object  of  the  law.  Technical  exact- 
ness to  them  would  sometimes  defeat  it.  Substance  should  not 
be  sacrificed  to  form.  If  it  were  imperatively  required  in  all 
cases  that  the  petitioner  should  verify  the  petition,  it  would  re- 
quire him  when  a  nonresident  to  come  to  the  district  perhaps, 
to  obtain  information  in  order  to  make  the  verification.  Per- 
haps the  matter  would  not  admit  of  such  delay.  It  would  often 
be  a  needless  hardship,  and  sometimes  render  the  law  inopera- 
tive. 

General  order  No.  4  in  bankruptcy,  prescribed  by  the  Su- 
preme Court,  which  is  entitled  "Conduct  of  Proceedings,"  pro- 
vides that  one  may  conduct  bankruptcy  proceedings  by  an  at- 
torney, he  to  be  an  attorney  of  the  United  States  courts. 

Brandenburg  on  Bankruptcy,  p.  297,  in  speaking  of  invol- 
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iintary  cases,  says:  "The  petition  and  other  pleadings  may  be 
signed  and  verified  by  the  attorney  in  proper  cases."  And  an- 
other text  writer  upon  the  subject  says :  Neither  the  statute  nor 
the  general  orders  require  the  petition  to  be  signed  or  verified 
by  the  petitioner  personally.  It  therefore  seems  that  an  attor- 
ney or  an  agent  who  has  knowledge  of  the  facts  may  make  the 
oath.    Loveland,  Bankr.  p.  152. 

An  attorney  is  a  sworn  officer  of  the  court  It  is  necessarily 
the  practice  in  all  courts  to  treat  him,  when  appearing  for  a 
litigant,  as  duly  authorized  to  do  so.  It  is  true  the  authority 
to  appear  must  exist,  but  it  is  assumed  by  the  court  unless 
specially  called  in  question  by  a  proper  proceeding.  If  he 
makes  affidavit  in  positive  terms  that  he  is  authorized  to  verify 
the  petition,  this  is  sufficient,  provided  he  has  been  admitted  to 
practice  in  the  United  States  courts.  He  prima  facie  has  au- 
thority to  do  the  act;  and  if  he  states  in  addition  his  means  of 
knowledge  of  the  facts,  it  is  sufficient.  This  view  is  support- 
ed by  the  latest  authorities  I  have  been  able  to  find  upon  this 
question.  Re  Chesquasset  Lumber  Co.  112  Fed.  56;  Re  Herzi- 
kopf,  118  Fed.  101. 

A  motion  for  a  proper  verification  is  more  proper  than  one 
to  dismiss  for  want  of  it;  but  if  required  and  not  done,  the 
court  would  then  dismiss  the  case.  Therefore  this  motion  ar- 
rives at  the  question. 

The  motion  to  dismiss  the  petition  is  overruled. 
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AOTDRES  BEETIN 

V. 

AMERICAN  EAILROAD  COMPANY. 


CoBPOBA'n:  Rights — Liability  of  Railboad  Company  fob  Injuby  in  Its 
CoNSTBUcrioN  to  Abutting  Pbopebty — Cbitebion  of  Damages. 

A  railroad  company  must  bo  use  its  property  as  not  to  injure  other  per- 
sons. It  is  not  liable  for  mere  inconveniences  to  others;  but  it  must 
oonstruct  and  operate  its  road  in  such  a  reasonable  manner  as  is  not 
likely  to  result  in  injury  to  other  persons. 

December  9,  1903. 


Mr.  E.  E.  Smith  for  plaintiff. 

Messrs,  Dexter  &  Hord  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

It  now  becomes  my  duty,  you  having  listened  carefully  to 
the  testimony,  to  tell  *you  the  law  governing  this  case.  And 
then  it  becomes  your  duty  tc  determine  the  facts.  I  have  no 
doubt  you  will  approach  this  duty  with  the  consideration  which 
it  deserves.     A  court  or  a  jury  has  no  right  to  take  from  a 

Railroads — abutting  owners.  As  to  injury  to  abutter's  easement  by 
construction  of  railroad  in  street,  see  editorial  note  to  Egerer  v.  Mew 
York  C.  &  H.  R.  R,  Co.  14  L.  R.  A.  381 ;  as  to  injitty  to  him  by  laying  street 
railway  near  side  of  street,  see  editorial  note  to  Ashland  &  C.  Street  K.  Co. 
V.  Faulkner,  43  L.  R.  A.  554. 
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company  or  a  person  a  sum  of  money  unless  it  has  committed  a 
wrong  or  been  guilty  of  such  negligence  as  amounts  to  a  tort. 
On  the  other  hand,  a  company  has  no  right,  through  its  negli- 
gence, to  inflict  an  injury  upon  a  man,  tliough  he  may  live  in 
a  shack,  and  not  be  responsible  for  it.  Whenever  the  law  faiLs 
to  provide  for  this,  God  save  the  coimtry! 

The  plaintiflF,  Andres  Bertin,  says  that  he  was  the  owner  and 
in  the  possession  of  a  lot  in  the  city  of  Aguadilla,  with  two 
houses  on  it,  and  perhaps  some  other  outbuilding,  but  one  a 
dwelling,  and  the  other  a  wheelwright  and  blacksmith  shop. 
That  property  was  situated  between  Progresso  and  Batanza 
streets.  He,  as  the  testimony  tends  to  show,  was  living  there 
with  his  family. 

The  defendant,  the  American  Railroad  Company,  wishing 
to  extend  its  road  further  into  the  city  of  Aguadilla,  and  hav- 
ing the  right  to  do  so  as  is  conceded,  built  an  embankment  for 
the  purpose  of  placing  tliereon  its  track,  passing  up  Progresso 
street  until  it  came  to  the  lot  of  the  plaintiff,  which  it  crossed, 
or  at  least  ran  alongside  of  it,  passing  to  Batanza  street 

The  plaintiff  claims  that,  in  the  construction  of  that  embank- 
ment, the  defendant  company  so  constructed  it  that  it  caused 
the  water  to  dam  up,  or  at  least  not  to  flow  off  as  it  had  been 
doing  from  his  premises  and  from  the  premises  above,  but  to 
come  down  Progresso  street  and  Batanza  street ;  and  that  there- 
by his  premises  were  flooded  on  or  about  the  2d  of  November, 
1903,  and  that  he  was  injured  thereby. 

A  railroad  company  that  is  incorporated  has  some  rights 
which  an  individual  does  not  have.  For  instance,  although  you 
may  be  unwilling  that  it  shall  run  through  your  property,  it  has 
the  right  of  eminent  domain,  and  it  may  condemn  a  right 
through  it,  while  you  as  an  individual  cannot  do  that  But  yet 
B.  railroad,  so  far  as  the  Use  of  its  property  is  concerned,  is  like 
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an  individual.  It  has  no  right  to  so  use  its  property  as  to  in- 
jure another  party.  If  it  does,  it  must  answer  for  that  in- 
jury. 

There  are  certain  inconveniences  which  may  be  occasioned 
by  such  a  company,  for  which  the  law  does  not  give  compensa- 
tion. For  instance,  a  train  of  cars  running  along  the  street  may 
make  a  good  deal  of  noise,  and  may  inconvenience  the  dwellers; 
but  there  is  no  compensation  for  an  inconvenience  of  that  char- 
acter. But  if  it  actually  causes  what  is  a  trespass ;  if  the  smoke 
from  that  locomotive  actually  invades  a  man's  house  and  com- 
pels him  to  leave;  drives  him  out  of  his  home, — ^he  has  a 
remedy.  You  drive  along  the  street  in  a  carriage  which  makes 
a  horrible  noise ;  it  perhaps  has  not  been  oiled  for  a  long  time, 
and  it  is  an  inconvenience  to  the  dwellers ;  they  do  not  like  it ; 
but  there  is  no  compensation  for  it  But  if  you  negligently 
let  your  horse  run  past  the  corner  and  injure  a  house,  you  are 
responsible. 

The  plaintiif  in  this  case  claims  that  the  railroad  company 
in  building  that  embankment  did  not  provide  for  the  flowing 
off  of  the  water  that  came  by  reason  of  the  rains, — ^that  it  neg- 
ligently failed  to  do  that.  You,  as  an  indi\ddual,  own  a  place 
adjoining  your  neighbor ;  you  have  no  right  to  build  a  wall  along 
the  lower  side  which  will  prevent  the  water  from  running  off  as 
it  has  been  in  the  habit  of  doing.  If  it  flows  back  on  him  and 
damages  him,  you  are  responsible  for  it. 

This  railroad  company,  while  it  had  a  right  to  extend  that 
track,  was  required  by  law  to  do  it  in  a  reasonably  careful  way. 
It  did  not  have  to  provide  against  all  possible  injury  of  persons 
having  adjoining  property.  For  instance,  it  did  not  have  to 
provide  against  a  hurricane  like  the  one  of  1899,  but  only  as  to 
rain  storms  that  were  likely  to  occur.  This  does  not  mean  an 
ordinary  shower,  but  such  rains  as  were  known  to  come  in  that 
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section  of  the  country.  Kains  which  were  known  to  be  liable  to 
fall  at  any  time  and  deluge  property.  Those  that  were,  perhaps, 
to  some  extent  usual  in  that  country.  It  was  the  duty  of  the 
railroad  company  to  provide  proper  and  sufficient  drainage  for 
such  rains. 

The  first  question,  I  take  it,  for  you  to  consider  in  this 
case  is,  Is  the  defendant  liable  at  all  for  this  injury?  and 
second.  If  it  is  liable  at  all,  then  what  is  the  extent  of  it  ? 

I  repeat  if  the  railroad  company,  in  the  building  of  that 
embankment  or  its  track,  negligently  failed  to  provide  reason- 
ably for  the  drainage  of  the  water  from  the  property  of  the 
plaintiff,  and  thereby  he  was  injured  by  the  flow,  his  premises 
deluged,  his  house  or  his  personal  property  injured,  then  he  is 
entitled  to  recover  reasonably  for  that  injury.  This  does  not 
mean  that  he  has  a  right  to  recover  more  than  he  was  fairly  in- 
jured. A  man  has  no  right  to  become  rich  by  reason  of  such 
injury,  although  the  defendant  may  be  a  corporation ;  but  he  has 
a  right  to  be  fairly  compensated. 

If  you  believe  that  through  such  negligence  by  this  defend- 
ant the  property  of  the  plaintiff  was  inundated  by  water,  then 
you  are  next  to  determine  what  was  the  real  injury  to  his  prop- 
erty. The  plaintiff  has  filed  a  bill  of  particulars.  There  is  a 
statement  of  values.  It  is  not  binding  upon  you.  You  are  to 
determine  whether  he  was  injured  in  those  respects.  If  liable 
for  the  injury,  then  you  determine  the  extent  of  it 

There  is  one  item  in  this  account, — "Damages  to  land  and 
house  sites  and  for  filling  of  lands."  It  is  conceded  by  the 
plaintiff  that  he  cannot  recover  any  damages  for  filling  the  lot 
The  railroad  company  had  a  right  to  extend  its  track  in  a  rea- 
sonable way;  and  having  that  right,  it  cannot  be  compelled  to 
fill  up  a  man's  lot  to  make  it  the  same  level  as  the  embank- 
ment   The  road  may  be  an  obstraction  as  to  light;  there  may  be 


FEDERAL  REPORTS.  393 

Bertin  v.  American  R.  Co. 

a  good  deal  of  noise  there;  but  the  plaintiff  cannot  recover  on 
those  accounts.  They  are  inconveniences  to  which  he  must  sub- 
mit in  consideration  for  the  quasi  public  service  rendered  by  the 
railroad  company. 

You  are  to  determine  what  weight  you  will  give  to  the  tes- 
timony. It  is  quite  conflicting.  So  far  as  value  is  concerned, 
it  is  a  matter  of  opinion.  You  are  to  determine  from  all  the 
testimony  what  credence  you  will  give  to  each  witness.  lie  may 
be  the  plaintiff,  and  have  a  special  interest  in  the  case ;  or  he 
may  be  a  friend  of  the  plaintiff,  and  that  may  warp  his  testi- 
mony. On  the  other  hand,  he  may  be  an  employee  of  the  com- 
pany, and  that  may  do  so. 

You  cannot,  in  any  event,  find  for  the  plaintiff  exceeding  the 
sum  of  $2,000.  You  find  in  a  case  of  this  character  according 
to  the  preponderance  of  the  evidence.  It  is  unlike  a  criminal 
case  where  you  must  believe  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty  in  order  to  convict  him. 

Guided  by  this  law,  you  are  to  determine  whether  the  de- 
fendant is  liable  for  damages  by  reason  of  negligence,  and  if 
80,  to  what  extent. 
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A.  L.  ARPIN  ET  AL. 

V. 

EAMON  VALDES  ET  AL. 


In  Equity — ^Demubber  to  Bill  for  Injunction — Power  of  Executive 
Council  to  Grant  Franchises. 

1.  The  o>\'nerahip  of  streams  in  Porto  Rico,  which  belonged  to  the  Spanish 

government,  for  public  use,  was  transferred  by  the  treaty  of  cession  to 
the  United  States. 

2.  By  the  act  of  Congress,  April  12th,  1900,  the  power  to  grant  franchises 

in  such  streams  was  conferred  upon  the  executive  coimcil.  This  duty 
by  the  executive  council  is  not  subject  to  the  direction  of  the  courts, 
save  to  protect  vested  rights.  A  bill  which  substantially  is  one  to  re* 
view  its  action  is  demurrable. 

June  25,  1901. 


Messrs.  Petthigill  £  Keedy  for  complainants. 

Mr.  F.  H.  Dexter  for  defendants. 

H01.T,  Judge,  delivered  the  following  opinion : 

This  cause  is  submitted  upon  the  demurrer  to  the  bill,  and 
both  parties  have  been  fully  heard. 

In  or  prior  to  the  year  1896,  the  parties  to  this  controversy 

Navigable  toaters  of  the  United  States.  As  to  what  are  navigable  wa- 
ters of  the  United  States,  see  the  presentation  of  the  authorities  in  edi- 
torial notes  to  United  States  v.  The  Montello,  22- L.  ed.  U.  S.  391;  Perry  v. 
Haines,  48  L.  ed.  U.  S.  73. 
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had  acquired  either  a  right  to  the  use  or  a  foe  in  various  tracts 
of  land  bordering  on  the  Plata  river,  near  a  fall  thereof  called 
"El  Salto."  Each  formed  the  idea  of  utilizing  the  water  at 
said  fall  for  electric  purposes.  Prior  to  the  establishment  of  the 
American  civil  government  in  the  island,  each  made  applica- 
tion for  a  concession  therefor.  The  plaintiffs  petitioned  the 
commander  of  the  United  States  Army  therefor  in  October, 
1898,  and  in  March,  1899,  filed  their  claim  with  the  military 
authorities,  asking  it.  The  defendants  also  filed  with  the 
Spanish  authorities  an  application  for  the  concession  to 
utilize  said  water  power,  or,  at  least,  a  part  of  it.  No  grant, 
however,  had  been  made  to  either  party  when  the  American 
military  government  was  superseded  by  the  American  civil  gov- 
ernment. No  right  had  vested,  up  to  that  time,  in  either  party. 
The  river  is  not  a  navigable  stream,  but  of  public  ownership. 
Prior  to  the  island  of  Porto  Rico  becoming  American  soil,  this 
stream  was  owned  by  the  Spanish  government  for  the  public 
use*  When  the  cession  wjis  made  to  the  United  States  by  the 
Spanish  government,  its  disposition  and  control  passed,  of 
course,  to  the  new  owner.  Recognizing  this  fact,  each  of  these 
parties  applied  to  the  executive  council  of  Porto  Rico  for  this 
franchise.  By  the  act  of  Congress  of  April  12th,  1900,  the 
power  to  grant  franchises  or  concessions  of  a  public  nature 
was  conferred  upon  this  council;  and  this  court  has  heretofore 
held  that  in  the  performancj  of  this  duty  it  is  not  subject  to  the 
•direction  of  the  courts.  Of  course,  if  it  were  to  attempt  to  grant 
a  right  to  a  party  which  was  already  vested  in  another,  in  a 
contest  between  the  individuals  a  court  would  hold  the  attempt- 
•ed  grant  invalid ;  but  no  such  question  is  now  presented.  The 
■executive  council,  by  virtue  of  the  authority  thus  given  it,  saw 
fit  to  grant  a  franchise  in  this  instance  to  the  defendants.  While 
some  other  matters  are  attempted  to  be  set  up  in  the  bill,  it  is, 


396  PORTO  RICO 

Arpin  y.  Valdes. 

when  considered  in  its  entirety,  substantially  and  in  effect  one 
to  enjoin  the  exercise  of  the  franchise  as  granted,  and  thereby 
have  the  court  review  the  action  of  the  council.  The  central 
idea  of  the  bill  is  that  the  franchise  was  illegally  granted ;  and 
this  is  the  sum  and  substance  of  the  averments. 

The  ownership  of  the  government  for  public  use  of  this 
franchise  has  been  granted  by  the  proper  authority  to  the  de- 
fendants; but  before  any  private  property  can  be  invaded  or 
taken  for  the  use  thereof,  due  compensation  must  be  made.  If 
the  plaintiffs  own  any  property  necessary  for  its  exercise,  it 
cannot,  of  course,  be  taken  without  due  proceeding  and  proper 
compensation;  and  whatever  rights  or  property  so  taken  will 
thus  be  obtained  by  due  process  of  law,  for  a  work  of  public 
utility. 

The  demurrer  to  the  bill  is  therefore  sustained;  and,  the 
plaintiffs  declining  to  plead  further,  the  bill  is  ordered  dis- 
missed at  their  costs. 
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CHARGE  OF  JUDGE  HOLT  TO  THE  UNITED  STATES 
GRAND  JURY  AT  THE  DECEMBER  TERM,  1901, 
OF  THE  UNITED  STATES  DISTRICT  COURT  AT 
MAYAGUEZ. 


IMPOBTAIVCE  OF  DXTTT  OF  GbAND  JuBT — ItS  PoWEBS,  DUTIES,  AND  MaNNEB 

OF  Theib  Pebfobmance. 

Gentleman  of  the  Grand  Jury : — You  have  the  honor  to  be  the 
first  grand  jury  ever  organized  in  Mayaguez,  or  in  this  section 
of  Porto  Rico.  I  say  honor,  gentlemen,  because  it  is  an  hon- 
or to  be  a  member  of  the  grand  jury.  I  knov7  of  scarcely  any- 
body more  important  to  the  protection  of  the  people  of  the 
country  than  the  grand  jury,  and  I  know  of  nobody  that  really 
possesses  more  power  than  the  grand  jury. 

Let  me  illustrate.  In  the  last  four  years  the  United  States 
has  passed  through  a  war  that  ended  in  glory  to  its  military 

Grand  jury.  The  authorities  determining  various  questions  relating  to 
grand  juries  are  fully  presented  and  discussed  in  the  following  editorial 
notes  dealing  with  their  respective  phases  of  the  subject:  Right  of  women 
to  serve  on  grand  jury,  note  to  Missouri  ex  rel.  Crow  v.  Hostetter,  38  L.  R. 
A.  214;  Organization  and  procedure  of  grand  jury,  note  to  Wisconsin  ex 
rel.  Dunn  v.  Noyes,  27  L.  R.  A.  776;  Qualifications  of  grand  jurors,  rote 
to  Iowa  V.  Russell,  28  L.  R,  A.  195;  Number  of  grand  jurors  necessary  or 
proper  to  acty  note  to  Iowa  v.  Belvel,  27  L.  R.  A.  846;  Numoer  of  grand 
jurors  necessary  to  concur  in  finding  an  indictment,  note  to  Nevada  v. 
Hartley,  28  L.  R.  A.  33;  Competency  of  evidence  btfore  grand  jury,  note  to 
Massachusetts  v.  Hay  den,  28  L.  R.  A.  318;  Sufficiency  of  evidence  before, 
tc  sustain  indictment,  note  to  Minnesota  v.  Peterson,  28  L.  R.  A.  324; 
Improper  influence  or  interference  loith  grand  jury,  note  to  Clair  v.  Ne- 
braska, 28  L.  R.  A.  367;  Negroes  (W  grand  jurors,  note  to  Carter  v.  Texas, 
44  L.  ed.  U.  S.  839;  Objection  to  grand  jurors,  when  and  how  taken,  note 
to  T'nit^d  States  v.  HaniiltDn,  27  L.  ed.  U.  S.  857. 
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arms ;  during  that  four  years  Cuba  was  made  free ;  Porto  Rioa 
became  a  part  of  the  United  States ;  Hawaii  was  annexed  to  the 
United  States ;  an  outbreak  in  China  against  us  and  the  people 
of  the  West  was  speedily  suppressed.  President  William  Mc- 
Kinley,  under  whom  all  this  and  much  more  had  occurred, 
traveled  through  the  country,  from  east  to  west^  receiving,  de- 
servedly, the  plaudits  of  his  countrymen.  And  yet,  shortly  af- 
terward, when  celebrating  the  advance  of  the  country,  when 
meeting  all  the  people  of  the  country  generally,  when  celebrating 
the  advancement  and  general  prosperity  of  the  country,  he  was 
stricken  down  by  an  assassin, — an  act  committed  without  ex- 
cuse, without  reason,  being  meaningless,  causeless,  and  atro- 
cious; and  the  country  was  left  in  mourning.  When  he  was 
buried,  the  business  of  the  country  stopped;  there  was  not  a 
telegraph  clicker  working  in  the  country  at  that  moment;  in 
all  the  country  there  was  not  a  telephone  working;  the  rail- 
roads stopped  upon  the  tracks ;  all  the  business  of  the  country 
was  suspended ;  and  the  people  were  in  mourning  on  account  of 
it  Now  mark  you !  The  man  that  committed  that  foul  deed 
against  the  people  and  the  country  could  not  be  punished  with- 
out being  first  indicted  by  a  grand  jury. 

To  illustrate  further,  gentlemen.  You  have  your  insular 
courts  in  the  island,  as  they  have  the  state  courts  in  each  state, 
but  the  judgments  of  the  United  States  court  of  this  island  are 
only  reversible  and  are  only  appealable  to  the  Supreme  Court 
of  the  United  States ;  and  yet  this  court,  possessing  all  this  pow- 
er, cannot  punish  a  man  for  a  felony  unless  he  is  first  indicted 
by  a  grand  jury.  Need  I  illustrate  your  pov/er,  need  T  illustrate 
your  importance  further?  I  feel,  gentlemen,  that  I  need  not, 
and  that  you  will  bring  to  the  discharge  of  your  duties  a  con- 
scientious regard  for  them,  and  a  conscientious  desire  to  per- 
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form  these  great  and  important  duties  carefully  and  to  the  credit 
of  your  country. 

I  say  to  you  that  the  future  of  Porto  Kico,  and  how  fast  it 
may  work  into  the  United  States  and  into  the  American  TJnion^ 
depends  very  largely  upon  the  action  of  the  juries  of  Porto  Rico ; 
it  depends  very  largely  upon  the  action  of  the  grand  juries  of 
Porto  Rico.  "K^ot,  perhaps,  in  the  great  extent  to  which  you  per- 
form those  duties,  but  how  carefully,  how  well,  how  justly  and 
conscientiously  you  do  so. 

I  need  not  define  to  you  all  of  your  duties;  but  I  will  say 
that,  with  all  this  power,  yet  there  are  certain  limitations  upon 
it  and  the  power  of  this  court  These  limitations  should  be 
carefully  regarded.  For  instance,  in  a  state  of  the  American 
Union  there  are  limitations  upon  the  power  of  the  United  States 
courts.  There  is  a  separate  system  of  state  courts  and  United 
States  courts,  and  the  distinctions  between  the  two  and  their  lim- 
its are  well  defined.  To  the  insular  courts  of  Porto  Rico  belongs 
the  investigation  and  punishment  of  crimes  in  general.  You 
ask.  Well,  what  are  our  duties?  I  say  in  answer  that  you 
investigate  crimes  against  the  United  States  laws,  and  not 
against  the  laws  of  Porto  Rico, — the  local  laws.  For  instance, 
you  investigate  crimes  against  the  postofRce  business, — this  great 
system  we  have  in  existence  that  controls,  regulates,  and  carries 
the  mails  in  which  we  are  all  interested ;  you  investigate  offenses 
against  smuggling;  against  the  money  of  the  country,  because 
that  is  a  matter  regulated  by  the  United  States;  offenses  com- 
mitted in  places  that  are  exclusively  subject  to  the  jurisdiction 
of  the  United  States,  like  forts,  arsenals,  and  reservations.  In 
other  words,  without  reviewing  all  these  offenses,  the  criminal 
limit  of  this  court  is  offenses  against  the  United  States.  All  the 
jurisdiction  of  this  court  and  the  extent  of  your  duty  is  statu- 
tory ;  it  is  derived  from  the  statutes  of  the  United  States.     In 
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your  inquiries  as  to  a  case  under  examination,  you  are  entitled 
to  have  the  advfce  of  the  court  at  any  time.  I  feel  sure,  how- 
ever, you  will  not  need  it,  because  you  are  entitled  to  the  advice 
of  the  United  States  district  attorney  at  any  time  as  to  what  is 
an  offense  against  the  United  States  laws,  and  what  you  ought 
to  investigate.  Some  of  you  have  served  upon  grand  juries  be- 
fore. If  you  have  any  doubt  as  to  whether  an  act  comes  within 
the  catalogue  of  offenses  against  the  United  States  law,  you  may 
inquire  of  him.  You  have  a  right  to  call  him  before  you  at  any 
time,  and  ask  for  this  information.  It  is  unnecessary,  there- 
fore, that  I  should  go  into  a  detail  of  all  the  offenses  of  which 
you  have  cognizance. 

I  wish  to  call  your  attention  to  one  thing  specially,  gentlemen, 
and  that  is  that  your  deliberations  are  secret  In  other  words, 
you  are  not  to  communicate  what  has  occurred  before  the  grand 
jury  to  anybody ;  you  are  not  to  tell  anyone  about  it.  You  in- 
stantly see  the  reason  for  this.  A  man  has  been  counterfeiting, 
— ^making  false  coin, — and  he  learns  from  one  of  the  grand  jury 
that  his  conduct  is  being  investigated.  He  leaves  the  island ;  and 
before  you  can  find  an  indictment  against  him ;  before  the  clerk 
can  issue  the  process  and  the  marshal  arrest  him.  Therefore, 
the  common  law,  under  which  the  grand  jury  system  has  ex- 
isted for  centuries,  says  that,  if  a  grand  juryman  discloses  what 
is  taking  place  before  the  grand  jury,  he  commits  a  serious  of- 
fense. I  shall  presume  that  no  member  of  this  grand  jury  vill 
be  guilty  of  such  a  thing;  but  I  call  your  attention  to  it  as  a 
matter  of  precaution.  It  is  an  offense  under  the  law;  it  is  a 
contempt  of  court;  and  the  court  would  deal  with  him  if  he 
discloses  to  anyone,  however  intimate  that  person  may  be,  hi^ 
brother  even,  anything  that  has  occurred  before  the  grand  jury. 
In  other  words,  you  sit  with  closed  doors;  and  no  one  has  the 
right  to  question  your  action  or  motives,  and  you  have  no  right 
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to  tell  anyone  of  your  deliberations.  Xo  one  has  any  right  to 
call  you  to  account  for  anything  you  may  do, — any  action  you 
may  take  as  a  grand  juryman.  If  anyone  says  anything  to  you 
about  your  action  as  grand  juryman, — by  way  of  calling  you 
to  account  for  it, — ^you  need  do  but  one  thing,  and  that  is  to 
report  that  person  to  the  court;  and  he  will  not  be  likely  to 
again  call  you  to  account  for  anything  that  you  may  have  done 
in  your  grand  jury  room.  That  is  true  whether  it  be  while  you 
are  in  session,  or  at  any  time  after  you  have  been  dischargegd. 

You  ask  me  the  question,  When  we  gather  in  our  grand  jury 
room  how  shall  we  proceed ;  how  shall  we  begin  to  make  inquiry ; 
what  do  we  consider  ?  I  say  to  you,  speaking  generally,  that  you 
investigate  any  matter  that  the  court  or  the  district  attorney 
submits  to  you ;  any  matter  that  the  United  States  commissioner 
may  submit,  he  having  held  a  man,  perhaps,  over  for  further 
trial,  and  sent  the  proceedings  to  the  court;  any  matter  that 
comes  to  your  knowledge  from  your  own  observation,  or  that  may 
be  disclosed  by  any  member  of  the  grand  jury,  that  is  an  offense 
against  the  United  States.  You  ask  me  the  question  also.  Is 
it  a  trial  that  takes  place  before  the  grand  jury  ?  Not  at  alji.  It 
is  merely  a  preliminary  investigation.  You  do  not  try  a  man, 
whether  he  is  guilty  or  innocent  The  petit  jury  does  that  TiTien 
a  case  comes  before  the  petit  jury,  for  instance  for  murder,  and 
a  man  is  tried  for  his  life  or  liberty,  the  presumption  in  law  is 
that  he  is  innocent  until  he  is  proven  guilty  beyond  a  reasonable 
doubt.  That  is  not  the  case  in  a  matter  brought  before  you. 
You  are  the  preliminary  investigating  body ;  and  you  determine 
whether  it  is  a  matter  that  should  be  brought  before  the  petit 
jury  for  trial.  If  you  think  it  is,  and  it  is  a  matter  that  is  an 
offense  against  the  law,  then  it  is  your  duty  to  indict  It  is  not 
finally  tried  before  you ;  but  you  are  to  investigate ;  you  are  the 
inquiring  body.  You  inquire  if  it  is  probable  an  offense  has  been 
PoBTO  Rico — ^26. 
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committed  against  the  safety  of  your  people,  your  homes,  and 
against  the  laws  of  the  United  States.  If,  however,  you  are 
satisfied  that  someone  is  trying  to  use  the  grand  jury  as  an 
instrument  of  hate  and  malice,  and  that  there  is  nothing  in  the 
charge,  you  should  dismiss  it,  and  see  that  the  grand  jury  is 
not  made  such  an  instrument  by  any  person.  It  is  too  important 
a  body  for  that  If,  however,  someone  is  acting  through  mal- 
ice, yet  if  the  offense  has,  in  your  judgment,  probably  been 
committed,  then  you  should  indict;  but  if  you  are  satisfied  that 
there  is  nothing  in  the  charge,  or  if  you  think  that  by  calling 
some  person  it  will  be  explained  away,  you  have  the  right  to  do 
so. 

You  must  put  aside  your  likes  and  dislikes,  your- envy  and 
hatreds  against  men,  in  the  discharge  of  your  duty.  It  is  very 
hard  to  do  this  sometimes;  it  takes  an  honest,  brave,  true  man 
to  do  so ;  but  that  is  what  you  need  to  be  when  you  serve  upon 
the  grand  jury.  You  must  leave  behind  all  your  personal  like«^ 
and  dislikes,  all  the  friendships  and  hatreds  you  may  have.  It 
is  a  part  of  your  oath  that  you  do  so.  You  put  yourself  on  a 
higher  plane, — on  a  sort  of  table  land, — and  you  must  judge  of 
your  best  friend  or  your  worst  enemy,  if  they  have  committed 
an  offense,  and  determine  from  all  the  testimony  whether  the 
matter  should  be  further  investigated. 

I  advise  you  further — I  do  not  say  that  you  shall  not  do  it — 
but  I  advise  you  that  I  think  it  proper  that  the  grand  jury  should 
only  investigate  felonies.  The  reason  is  this :  There  are  some 
petty  offenses  against  the  United  States  laws,  some  misdemean- 
ors, and  these  small  offenses  can  be  prosecuted  by  the  district 
attorney  upon  an  information  filed  by  him.  He  does  not  need  an 
indictment  for  that  purpose ;  and  hence,  as  the  grand  jury  is  a 
considerable  expense  to  the  island,  it  is  important  that  it  con- 
sider onlv  matters  that  are  felonies,  and  not  misdemeanors.    An 
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offense  whereby  a  man,  if  convicted,  is  liable  to  bo  sent  to  the 
penitentiary,  or  his  life  taken,  is  a  felony.  These  are  matters 
that  the  grand  jury  must  investigate,  and  find  an  indictment 
before  they  can  be  tried  by  this  court. 

Your  foreman  swears  all  the  witnesses  that  come  before  you. 
You  fix  your  own  hours  of  meeting  and  adjournment ;  but  I  sug- 
gest you  get  through  as  soon  as  the  business  will  admit.  The 
court  will  expect  and  you  will  desire,  doubtless,  to  get  through 
your  labors  as  soon  as  possible.  This  section  of  the  island  has 
heretofore  been  entirely  free  from  the  need  of  a  gTand  jury.  I 
assume,  therefore,  that  there  will  not  be  much  for  you  to  inves- 
tigate. The  court  has  directed  that  the  petit  jury  be  not  sum- 
moned until  the  third  day  of  the  term,  in  order  that  you  may 
have  the  services  of  the  district  attorney  in  conducting  yoi^r 
investigations.  You  select  your  own  clerk ;  he  records  all  that 
you  do  in  your  grand  jury  room,  except  your  vote^  upon  an 
indictment  You  take  a  vote,  after  a  case  has  been  investigated, 
as  to  whether  you  will  find  an  indictment.  There  are  sixteen 
of  you,  and  it  takes  three  fourths  of  your  number  to  find  an 
indictment ;  that  is,  it  takes  twelve  of  you  to  find  an  indictment, 
or  else  you  find  "not  a  true  bill." 

You  are  entitled  to  the  entire  service,  if  you  necA  it,  of  the 
district  attorney  to-day  and  to-morrow;  and  after  that,  when- 
ever you  need  the  district  attorney,  and  he  can  be  spared  from 
the  court  room,  he  wnll  render  his  services  to  you.  Your  fore- 
man swears  the  witnesses.  No  one  is  allowed  to  be  present  in 
the  grand  jury  room  during  the  investigation  except  the  «lis- 
trict  attorney  and  the  witness  who  is  testifying.  Whcii  you  take 
a  vote,  no  one  has  the  right  to  be  present,  neither  the  district 
attorney  nor  the  witness,  and  not  even  the  court.  You  are 
supreme  for  the  time.  If  you  vote  to  find  an  indictment,  your 
clerk  makes  a  minute  of  the  witnesses  in  the  case  and  tin*  defend- 
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ant,  and  yoii  report  that — cither  by  your  clerk  or  your  fore- 
man— to  the  district  attorney,  and  he  prepares  an  indictment 
that  is  submitted  to  your  foreman,  and  he  signs  it  upon  the 
back  as  a  *'true  bill." 

I  suggest  to  you,  gentlemen,  it  is  entirely  proper  thfit  you  visit 
your  jail  and  ascertain  its  sanitary  condition.  This  court  cannot 
control  the  jails  of  the  island,  as  that  is  the  business  of  the 
insular  authorities;  but  if  a  jail  is  not  in  fit  condition  to  confine 
United  States  prisoners,  then  I  will  send  them  somewhere  else. 
The  court  would  not  let  a  man — even  a  prisoner — ^be  confined  in 
a  place  not  fit  for  human  habitation. 

The  court  expects  of  each  grand  juryman  independence  of 
thought.  I  expect  each  grand  juryman  to  ;iave  his  own  opinion 
about  a  matter;  but  in  the  investigation  of  oifenses,  as  there 
is  a  body  of  you,  you  should  try  to  reconcile  your  opinions  as 
best  you  can.  Whilst  there  are  sixteen  of  you,  you  should  try 
as  near  as  possible  to  act  as  a  body  as  far  as  you  conscientiously 
can  do  so.  If  you  differ  as  to  the  testimony  and  the  case,  you 
should  talk  it  over ;  and  if  you  can,  you  should  reconcile  your 
differences  and  come  to  a  conclusion. 

Gentlemen,  I  think  of  nothing  else  at  present.  If  your  fore- 
man or  anyone  of  you  think  of  anything  else,  the  C50urt  will  give 
you  the  information  if  he  can. 

By  the  foreman:  Shall  we  select  a  clerk  from  our  body,  or 
someone  from  outside? 

The  Court:  One  of  your  body  must  be  clerk.  I  say  to  you 
further,  gentlemen,  that  you  are  the  judges  of  the  credibility 
of  all  the  witnesses  that  are  brought  before  you.  It  will  ba 
your  duty,  if  you  believe  that  any  witness  has  sworn  falsely,  to 
report  him  to  me,  and  then  the  court  will  give  you  further  in- 
structions. 

Gentlemen,  the  marshal  will  show  you  to  your  room  and 
furnish  you  with  ink,  paper,  etc. 
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IN  EE  GAENISIIMEXT  OF  PAY  OF  MEMBER  OF 
LEGISLATURE. 


1.  A  garnishment  against  one  as  an  individual,  and  not  as  a  governmental 

disbursing  officer,  does  not  stop  disbursement  of  the  money. 

2.  A  disbursing  officer  of  the  government  is  not  subject  to  garnishment. 

Public  money  in  his  hands  cannot  be  attached.    Garnishment  of  govern- 
ment funds  is  contrary  to  public  policy. 

February  20,  1903. 


Mr.  H.  E.  Smith  for  complainant 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  garnishment  of  the  per  diem  allowance  of  0T»e  Nadal, 
a  member  of  the  legislature  of  Porto  Rico,  in  the  suit  of  H.  E. 
Smith  against  him.  The  garnishment,  however,  is  against 
Charles  H.  Magee,  Esq.,  individually,  and  not  aguinst  him  as 
disbursing  officer  of  the  legislative  asscmhly.     In  any  event. 


Oarnishment.  As  to  person  or  property  subject  to  garnishment,  see  the 
following  editorial  notes :  Property  in  custody  of  laiOy  note  to  Dunsmoor  v. 
Furstenfeldt«  12  L.  R.  A.  508;  Money  due  from  receiver,  note  to  Irwin  v, 
McKechnie.  26  L.  R.  A.  218;  Oarnishment  of  debt  after  delivery  of  check  in 
payment,  note  to  National  Park  Bank  v.  Levy  Bros.  19  L.  R.  A.  475 ;  Officer 
or  agent  of  a  corporation  for  purpose  of  securing  d^mthl  ayzinst  cor- 
poration, note  to  Mayo  v.  Milwaukee  Amusement  Co.  36  L.  R.  A.  561; 
Liability  of  county  to  garnishm'*nt,  note  to  Washington  ex  rel.  Snmmerfield 
V.  Tyler,  S7  L.  R.  A.  207;  Liability  of  carriers  to  garnishment,  note  to 
Ptevenot  v.  Koch,  28  L.  R.  A.  600;  Garnishment  of  executor  or  adminis- 
trator,  note  to  Hudson  v.  Wilier,  47  L.  R.  A.  345. 
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therefore,  it  does  not  stop  the  pajTtiient  of  the  salary  by  Mr. 
Magee  as  an  official.  He  can  truthfully  respond  in  the  suit  that 
he  owes  Mr.  Xadal  nothing ;  that  is,  unless  in  fact  he  owes  him 
individually.  The  garnishment  is  without  effect  as  to  him  as  a 
public  officer. 

In  addition  it  may  be  said  that  a  disbursing  officer  of  the 
government  is  not  subject  to  garnishment.  As  long  as  it  remains 
in  his  hands  it  is  as  much  the  money  of  the  government  as  if  it 
were  still  in  its  treasury,  and  cannot  be  attached.  Until  paid 
to  the  person  entitled  to  it,  it  cannot,  in  a  legal  sense,  be  con- 
strued as  part  of  his  effects.  There  is  another  reason,  however, 
and  a  potent  one,  why  it  cannot  be  done.  If  a  creditor  of  one 
official  can  attach  what  may  be  payable  to  him  by  the  govern- 
ment, the  creditors  of  all  the  other  officials  may  do  so,  and,  in 
effect,  paralyze  the  government.  It  would  certainly  be  embar- 
rassing, and  might  prove  fatal  to  the  public  service.  It  might  be 
done,  for  instance,  as  to  the  pay  of  our  officers  and  men  of  the 
Army  and  Navy.  This  would  be  detrimental  to  the  public 
sen'ice.  Equally  so  would  it  be  as  to  the  members  of  the  legis- 
lature. Xo  government,  therefore,  can  sanction  it.  There  are 
numerous  state  decisions  upon  the  question;  but  the  Supreme 
Court  of  the  United  States  passed  upon  it  in  the  case  of  Bu- 
chanan V.  Alexander,  4  How.  20,  11  L.  ed.  857. 

Article  1449  of  the  Law  of  Civil  Procedure  of  Porto  Rico 
seems  to  have  recognized  the  right  to  do  so  to  a  certain  extent; 
but,  in  my  judgment,  it  is  contrary  to  public  policy,  and  there- 
fore not  allowable.  It  is  not  in  accord  with  the  spirit  of  Amer- 
ican government  and  the  rule  in  force  under  it.  Individual  in- 
convenience or  loss  may  sometimes  arise ;  but  this  is  not  so  seri- 
ous as  public  inconvenience  and  the  arrest  of  governmental  pro- 
ceeding. 
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UNITED  STATES 
WILLIAM  G.  CUTLER. 


POWEBS    OF    UNITED    STATES    COMMISSIONER — RELATION    OF    DlSTBICT    AT- 
TORNEY TO  United  States  Commissioner. 

1.  The  duties  of  United  States  commissioners  were  at  first  limited  to  tak- 

ing acknowledgments  and  bail.  Now  he  is  a  magistrate  vested  with 
authority  to  hear  preliminary  investigations  of  charges  of  crime,  and 
to  discharge  or  bail  the  accused.  A  district  attorney  cannot  control  his 
action  so  as  to  prevent  the  investigation  by  him  of  a  criminal  charge, 
no  more  than  he  can  control  the  action  of  a  grand  jury. 

2.  To  hold  a  defendant  or  his  bondsmen  liable,  however,  when  told  by  the 

district  attorney  he  need  not  appear,  would  be  harsh  and  unjust,  where 
there  was  no  wilful  default,  and  no  indictment  found  by  the  grand 
jury. 

May  25,  1904. 


Holt,  Judge,  delivered  the  following  opinion: 

The  defendant,  Wm.  G.  Cutler,  was,  on  March  7th,  1904, 
brought  before  Joseph  Anderson,  Jr.,  United  States  commis- 
sioner of  this  court,  charged  with  committing  an  assault  upon 
certain  parties,  at  a  place  within  the  admiralty  jurisdiction  of 
the  court  The  preliminary  investigation  was  continued  until 
March  8th,  1904,  and  the  defendant,  Cutler,  gave  bond  in  the 
sum  of  »$500  for  his  appearance  before  said  commissioner,  at 
said  time,  with  F.  M.  Welty  as  his  surety.  The  latter  is  de- 
scribed in  the  body  of  the  bond  as  the  representative  of  the 
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American  Colonial  Bank ;  but  this  must  be  regarded  as  merely 
descriptive  of  the  person,  as  he  signed  the  bond  individually. 
It  recites  that  the  defendant,  Cutler,  would  abide  by  the  order 
of  the  commissioner,  and  not  depart  from  the  district  without 
leave ;  otherwise,  the  bond  would  remain  in  full  force. 

March  8th,  1904,  the  investigation  was  continued  until  April 
11th,  1904,  which  was  the  first  day  of  the  April,  1904,  term 
of  this  court,  and  when  a  grand  jury  would  be  and  was  con- 
vened to  consider  offenses.  Said  Cutler  then  failed  to  appear, 
and  the  commissioner,  on  April  12th,  1904,  certified  the  mat- 
ter to  the  court,  asking  that  a  scire  facias  issue  against  the  sure- 
ty to  show  cause  why  he  should  not  pay  the  amount  of  the  bond, 
and  also  asking  that  the  court  order  the  rearrest  of  the  defend- 
ant. Cutler. 

The  court  thereupon  referred  the  matter  to  the  district  at- 
torney for  a  statement  by  him ;  and  he  thereupon  filed  one ;  to 
wit,  that  the  defendant,  Cutler,  being  an  officer  of  the  Xavy, 
had,  on  April  6th,  1904,  notified  him  of  a  cable  order  from  the 
Xavy  Department  ordering  him  to  proceed  at  once  to  a  point 
in  the  United  States ;  and  the  hearing  of  the  case  having  been 
continued  until  the  day  when  the  grand  jury  would  meet,  and 
knowing  the  facts  of  the  case,  and  having  determined  it  inad- 
visable to  present  it  to  the  grand  jury,  he  notified  the  defendant 
that  he  would  not  further  prosecute  it;  that  he  might  obey  the 
naval  order;  and  that,  as  his  leaving  was  not  voluntary  or  to 
avoid  his  bond,  it  would  not  be  estreated. 

The  court  has  no  doubt  the  district  attorney  and  the  commis- 
sioner have  both  acted  conscientiously,  and  as  they  deemed  best 
and  right  for  the  interest  of  the  government ;  and  the  question  is 
now  presented,  what  action  the  court  should  take  upon  this  state 
of  case. 

The  office  of  commissioner  was  first  created  by  the  act  of 
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February  20lii,  1812,  and  his  duties  were  at  first  limited  to  tak- 
ing acknowledgments  of  affidavits  and  bail.  Since  then  his 
powers  have  been  much  enlarged.  Among  other  matters,  he  has 
as  a  magistrate  been  invested  with  authority  to  hear  prelimi- 
nary investigations  of  charges  of  crime,  and  to  discharge  or  bail 
persons,  and  to  exercise  functions  of  the  highest  importance  in 
the  conduct  of  justice.  In  the  case  of  the  United  States  v. 
Schumann,  2  Abb.  (U.  S.)  523,  Fed.  Cas.  No.  16,235,  which 
was  one  involving  the  power  of  the  district  attorney  to  dismiss 
a  case  before  a  commissioner  over  the  latter's  objection,  Jus- 
tice Field  said  in  speaking  of  the  conmiissioner :  "For  the  faith- 
ful discharge  of  his  duty  in  these  particulars  he  alone  is  ac- 
countable. He  has  no  divided  responsibility  with  any  other 
officer  of  the  government  nor  is  he  subject  to  any  other's  con- 
trol." 

Undoubtedly  this  is  true  as  to  the  exercise  of  his  judgment 
in  determining  whether  an  alleged  offender  shall  be  held  for  fur- 
ther investigation,  and  in  the  fixing  and  taking  of  bail.  In 
these  matters  the  district  attorney  has  no  right  or  power  to  con- 
trol him.  It  is  true,  however,  that  he  is  subject  to  the  control 
of  the  court  because  he  is  an  officer  of  it.  It  may  assume  control 
of  proceedings  before  him  whenever  justice  so  requires.  He  is 
an  arm  of  the  court,  reaching  out  to  execute  the  preliminary 
work  of  securing  the  presence  of  offenders  for  further  investiga- 
tion or  trial.  His  duties  relate  only  to  the  detention  ol  the  ac- 
cused for  further  trial,  however.  He  does  not  determine  any 
question  as  to  guilt  or  innocence  finally ;  and  hence  it  has  been 
said  that  his  function  is  ministerial,  and  not  judicial.  1  Bishop, 
Crim.  Proc.  §  237. 

He  is  invested  with  the  powers  of  an  examining  magistrate ; 
and  while  it  is  the  duty  of  the  district  attorney  to  conduct  prose- 
cutions on  the  part  of  the  government,  he  should  not  attempt  to 
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control  the  commissioner,  acing  within  the  proper  sphere  of  his 
duties,  or  take  such  action  as  would  in  effect  do  so.  He  cannot 
control  his  action  so  as  to  prevent  the  preh'minary  consideration 
of  a  case  by  him,  any  more  than  he  can  control  the  grand  jury  in 
their  action,  but  he  may  nolle  an  indictment. 

While,  therefore,  the  court  has  no  doubt  the  district  attorney 
acted  conscientiously,  it  does  not  approve  of  the  action  taken 
by  him  in  this  case;  but,  being  the  government  prosecutor,  it 
would  be  harsh  and  unjust  to  hold  a  defendant  or  his  bondsman 
liable,  when  told  by  him  that  he  need  not  appear,  and  that  his 
bond  would  not  be  forfeited.  There  was  certainly  no  wilful  de- 
fault. 

Moreover,  the  defendant  was  held  to  appear  upon  the  very  day 
of  the  meeting  of  the  grand  jury;  when  in  session,  it  and  not 
the  commissioner  was  the  proper  authority  to  consider  the  case ; 
the  grand  jury  might  have  indicted;  and  this  shows  that  the 
defendant  properly  should  have  appeared.  The  record,  how- 
ever, shows  that  no  indictment  was  found. 

Upon  this  state  of  case,  it  is  proper  in  my  opinion  to  overrule 
the  motion  for  a  rule  against  the  surety  and  to  decline  to  order 
the  rearrest  of  the  defendant 
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UNITED  STATES 

V. 

BENJAMIN  F.  BUTLER 
H.  E.  KEIM,  Claimant 


Claim  fob  Mileaoe  bt  Gotebnbcent  Witness  befobs  Ukited  States 

gommissioneb. 

1.  A  witness  is  entitled  to  mileage  only  while  traveling,  and  not  to  a  per 

diem.  He  must  not  adopt  an  expensive  mode  of  travel,  even  to  be  at 
the  hearing  in  time.  There  is  no  law  authorizing  allowance  of  actual 
expenses  to  private  individuals. 

2.  A  witness  before  a  United  States  commissioner  is  entitled  to  but  5  cents 

a  mile  as  mileage.  The  act  of  Congress  of  March  2d,  1901,  relative  to 
Porto  Rico,  allowing  more,  applies  only  to  witnesses  in  court. 

January  6,  1903. 


Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  question  as  to  the  allowance  of  mileage  to  a  witness 
for  the  government  H.  E.  Keim,  living  at  Aibonito,  was 
summoned  as  a  witness  on  behalf  of  the  United  States  to  testify 
before  the  commissioner  in  San  Juan.  The  distance  between 
the  two  places  is  50  miles.  The  witness  makes  affidavit  that,  in 
order  to  be  present  at  the  hearing  before  the  commissioner,  he 
had  to  hire  a  coach  for  $8  to  bring  him  to  San  Juan  in  time 
for  the  hearing  before  the  commissioner ;  and  that  the  cheapest 
mode  of  conveyance  for  his  return  will  cost  him  $4,  or  $12  in 
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all.  The  commissioner,  while  desiring  to  do  more  for  the  wit- 
ness, is  of  the  opinion  he  can  only  certify  for  the  witness  mileage 
at  the  rate  of  6  cents  per  mile,  and  the  marshal  is  only  willing 
to  pay  this  much.  The  witness  claims  mileage  at  the  rate  of 
15  cents  per  mile,  or  his  actual  expenses,  the  latter  amounting 
to  $15.  The  question  of  proper  allowance  has  been  certified  to 
the  court  by  the  commissioner  for  its  ruling. 

A  witness,  unlike  a  juryman,  is  not  entitled  to  the  per  diem 
while  en  route  to  and  from  a  court  His  mileage  is  all  he  gets 
during  that  time.  He  has  no  right,  even  in  order  to  be  at  the 
hearing  in  time,  to  adopt  an  expensive  mode  of  travel,  and  then 
claim  that  he  is  entitled  to  be  reimbursed.  This  witness  was 
a  private  individual ;  and  In  such  case  there  is  no  law  authoriz- 
ing the  allowance  of  his  actual  expenses.  The  question,  there- 
fore, in  this  case  is.  What  rate  of  mileage  is  to  be  allowed  ?  In 
this  instance,  if  the  witness  can  be  allowed  but  5  cents  per  mile, 
he  will  be  the  loser,  even  allowing  that  he  had  adopted  the  or- 
dinary mail  coach  travel.  This  hardship,  however,  must  not 
be  allowed  to  violate  the  law,  if  it  does  not  allow  more.  The 
general  law  (§  848,  IT.  S.  Rev.  Stat.,  U.  S.  Comp.  Stat.  1901,  p. 
654)  provides :  "For  each  day's  attendance  in  court,  or  before 
any  officer  pursuant  to  law,  $1.50,  and  5  cents  a  mile  for  going 
from  his  place  of  residence  to  the  place  of  trial  or  hearing,  and 
5  cents  a  mile  for  returning."  This  statute  is  at  least  as 
old  as  1853.  The  Congress  of  the  United  States  by  act  of  Au- 
gust 3d,  1892  (27  Stat,  at  L.  347,  chap.  361,  U.  S.  Comp.  Stat. 
1901,  p.  655)  provided  that  jurors  and  witnesses  in  the  United 
States  courts  in  certain  western  states  and  in  the  territories  of 
New  Mexico,  Arizona,  and  Utah  should  be  entitled  to  15  cents 
for  each  mile  necessarily  traveled  over  any  stage  line  or  by  pri- 
vate conveyance,  and  5  cents  for  each  mile  over  any  railway, 
in  going  to  and  returning  from  said  courts.  It  was  manifest 
justice  to  make  this  increase  owing  to  the  greater  cost  of  travel 
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in  these  localities.  It  is  very  suggestive  that  the  language  of 
this  statute  is  unlike  that  of  the  old  law  in  limiting  it  expressly 
to  the  United  States  courts,  while  the  old  law  allowed  the  mileage 
for  attendance  in  court,  or  "'before  any  officer  pursuant  to  law.'' 
The  Comptroller  of  the  United  States  Treasury  construed  the 
act  of  August  3d,  1892,  to  only  apply  to  United  States  courts, 
and  that  it  did  not  apply  to  witnesses  attending  before  a  United 
States  commissioner;  and  this,  so  far  as  is  known  to  the  court, 
has  been  the  uniform  practice  in  the  United  States  since  the 
passage  of  that  act.  This  construction  was  thus  given  to  it  by 
the  United  States  courts  and  its  departments  of  government. 
This  being  in  view,  the  Congress  of  the  United  States  by  the 
act  of  March  2d,  1901  (31  Stat,  at  L.  954,  chap.  812,  §  4),  rela- 
tive to  Porto  Rico,  provided :  "That  jurors  and  witnesses  in  the 
United  States  district  court  of  Porto  Kico  shall  be  entitled  to 
and  receive  15  cents  for  each  mile  necessarily  traveled  over  any 
stage  line  or  by  private  conveyance,  and  10  cents  for  each  mile 
over  any  railway  in  going  to  and  returning  from  said  courts." 
This  provision  is  word  for  word  like  that  <:»f  the  act  of  August 
3d,  1892,  save  it  allows  10  cents  per  mile  for  travel  by  any  rail- 
way. The  Congress  of  the  United  States  in  enacting  it  must 
have  had  in  view  the  construction  given  to  the  prior  act  passed 
more  than  eight  years  before,  and  must  have  been  moved  by 
some  reason,  which  the  court  is  free  to  confess  it  does  not  per- 
ceive, to  so  limit  it.  In  any  event,  there  was  such  legislation, 
and  after  continued  construction,  similar  legislation  as  to  this 
locality  was  adopted ;  and  the  national  legislature  must  be  held 
to  have  intended  it  to  have  the  same  effect  which  had  been  given 
tb  the  prior  legislation. 

This  special  law  relatinc:  to  Porto  Rico  must,  therefore,  be 
held  not  to  apply  to  a  hearing  before  a  United  States  commis- 
sioner, but  only  as  to  the  court;  and  the  claim  of  the  witness  for 
more  than  5  cents  per  mile  mileage  is  disallowed. 
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UNITED  STATES 

V, 

CASIAXO  SANTA  MARIA. 


Motion  to  Quash  Indictment. 

An  indictment  under  the  act  of  March  2d,  1895  (2  U.  S.  Rev.  Stat. 
Supp.  p.  435),  charging  one  with  bringing  lottery  tickets  within  the 
United  States  from  abroad,  which  fails  to  allege  that  defendant  had 
knowledge  of  their  unlawful  character,  or  that  he  knew  they  were  cer- 
tificates or  instruments  representing  lottery  chances,  is  insufficient  and 
will  be  quashed« 

October  21,  1902. 


Mr.  Pettingill,  District  Attorney,  for  plaintiff. 

Messrs,  Dexter  &  Hord  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

Motion  is  made  by  the  defendant,  Casiano  Santa  Maria,  to 
qnash  the  indictment,  which  reads  as  follows: 

"The  grand  jurors  of  the  United  States,  impaneled,  sworn, 
and  charged  at  the  term  aforesaid,  of  the  court  aforesaid,  on  their 
oath  present  that  Casiano  Santa  Maria,  on  the  29th  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  two,  in  the  said 
district,  and  within  the  jurisdiction  of  said  court,  did  knowing- 
ly and  unlawfully  cause  to  bo  brought  within  the  United  States 
from  abroad  for  the  purpose  of  disposing  of  the  same,  and  did 
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unlawfully  cause  to  be  carried  by  the  mails  of  the  said  United 
States,  certain  certificates  or  instruments  purporting  to  be  or 
represent  a  ticket,  chance,  share,  or  interest  in,  or  dependent  up- 
on the  event  of,  a  lottery  knowTi  as  the  ^National  Lottery  of 
Spain.'  " 

Several  grounds  are  presented  in  support  of  the  motion. 
Among  them  are  that  the  indictment  does  not  aver  that  the 
drawing  had  not  taken  place ;  also  that  it  does  not  describe  the 
certificates  or  instruments  purporting  to  be  tickets,  or  the  scheme, 
with  sufiicient  certainty ;  and  that  a  conviction  or  acquittal  in 
the  case  could  not,  therefore,  be  pleaded  in  bar  of  another  indict- 
ment. An  indictment  must  unquestionably  be  sufficiently  defi- 
nite to  apprise  a  defendant  of  the  charge.  That  in  question  does 
aver  that  the  certificates  or  instruments  represented  tickets  in 
the  lottery  known  as  the  '^Xational  Lottery  of  Spain."  While 
it  would  have  been  entirely  proper  for  the  indictment  to  aver 
that  the  drawing  which  the  writing  represented  had  not  taken 
place,  and  to  have  described  the  certificates  or  instruments  mo;re 
fully,  yet  upon  this  motion  the  court  is  inclined  to  think  that 
these  objections  are  not  sufficiently  founded.  While,  however, 
the  indictment  does  charge  the  defendant  with  knowingly  caus- 
ing the  certificates  or  instruments  to  be  brought  within  the 
United  States  for  the  purpose  of  disposing  of  them,  and  causing 
them  to  be  carried  by  the  mails  of  the  United  States,  yet  it 
does  not  aver  that  he  had  knowledge  of  their  imlawful  char- 
acteJr,  or  that  he  knew  they  were  certificates  or  instruments  rep- 
resenting lottery >  chances.  One  might  knowingly  cause  a  paper 
to  be  brought  within  the  United  States  by  mail,  and  yet  not 
know  its  unlawful  character ;  and  this  is  necessary  to  constitute 
the  offense. 

Upon  this  ground,  therefore,  the  motion  is  sustained  and  the 
indictment  quashed.  The  defendant  must  give  bond,  to  be  ap- 
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proved  and  taken  by  the  clerk  of  this  court,  in  the  sum  of  $1,000, 
to  answer  any  future  indictment  which  may  be  found  by  the 
grand  jury.  The  above  views  are  supported  by  the  following 
cases:  France  v.  United  States,  164  U.  S.  676,  41  L.  ed.  595, 17 
Sup.  Ct  Kep.  219;  United  States  v,  Slenker,  32  Fed.  691; 
United  States  v.  Cruikshank,  92  U.  S.  569,  23  L.  ed.  597. 
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UNITED  STATES 

V. 

MIGUEL  DE  POREATA  DORIA. 


Evidence — Sale  of  United  States  Pbopebtt. 

1.  Documents  purporting  to  be  a  concession  to  use  and  dispose  qf  United 

States  property,  given  by  the  military  governor  of  Porto  Rico,  and 
other  papers  from  subordinate  officers  recognizing  his  act,  are  inadmis- 
sible in  an  action  of  ejectment  by  the  United  States  to  recover  the 
property. 

2.  Property  of  the  United  States  cannot  be  sold  or  disposed  of  by  any  execu- 

tive or  military  officer  without  the  authority  of  the  Congress  of  the 
United  States. 

May  18,  1902, 


Mr.  Pettingill,  District  Attorney,  for  plaintiff. 

Mr.  F.  II.  Dexter  for  defendant. 

Holt,  Judge,  delivered  the  following  opinion: 

In  this  action  of  ejectment  for  a  little  island  near  the  main- 
land of  Porto  Rico,  known  as  "Caja  de  Miiertos,''  the  defendant 
objected  at  the  outset  to  the  introduction  of  any  evidence  by 
the  plaintiff,  upon  the  gi-ound  that  whatever  right,  if  any,  it 
may  have  had  to  the  property  sued  for,  was  by  the  act  of  Con- 
gress of  April  12th,  1900,  creating  civil  government  in  Porto 

Rico,  transferred  to  the  latter;  and  the  plaintiff  therefore  could 
Porto  Rioo — 27. 


418  PORTO  RICO 

United  States  v.  De  Porrata  Doria. 

have  no  title  or  right  to  sue.  This  objection  was  not  well  taken. 
The  first  clause  of  the  organic  act  recites  the  cession  to  the 
United  States  by  Spain  of  Porto  Rico  and  the  adjacent  islands, 
and  §  13  thereof,  that  enumerates  the  property  so  acquired,  the 
control  of  which  is  transferred  to  Porto  Rico,  does  not  include 
property  of  the  description  of  that  in  contest. 

The  defendant  now  offers  in  support  of  his  defense  an  order  of 
General  Guy  V.  Henry,  who  was  then  the  «)mmanding  general 
of  the  Department  of  Porto  Rico,  and  as  such  its  military  gov- 
ernor, dated  January  29th,  1899,  giving  him  the  possession* 
provisionally  and  pending  a  proper  concession  of  the  island,  to 
remove  phosphates  for  a  certain  rental  an<l  royalty.     Prior  to 
this  and  beginning  in  1893  there  had  been  a  controversy  Detween 
certain  parties,  including  this  defendant,  for  a  concession  fron\ 
the  Spanish  government  to  remove  the  phosphates  from  the 
island ;  but  none  had  been  granted.     The  defendant  also  offers 
to  introduce  as  evidence  a  writing  given  by  General  Henry,  of 
date  April  20th,  1899,  granting  the  concession,  and  ratifying 
the  previous  provisional  grant  to  utilize  and  remove  phosphate 
from  the  island  in  accordance  with  the  mining  laws  of  Porto 
Rico,  he  to  pay  for  the  land  and  products  such  taxes  or  excise  as 
the  lav/  required.     This  purported  grant  was  unlimited  as  to 
time.     The  instrument,  in  the  body  of  it,  speaks  of  it  both  as  a 
concession  and  a  property  title.     Notice  was  given  of  it  in  the 
Official  Gazette;  and  this  notice,  together  with  certain  other 
papers  issued  by  subordinate  officers,  based  upon,  recognizing, 
and  carrying  out  this  order,  and  speaking  of  it  as  a  title  of  own- 
ership, or  title  of  possession,  or  title  deed,  are  also  offered  in 
evidence.     The  introduction  as  evidence  of  these  writings  is  ob- 
jected to  by  the  plaintiff. 

Owing  to  hardship  that  may  exist  or  arise,  the  court  has  given 
the  question  as  careful  consideration  as  lies  in  its  power.  It 
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has  had  to  do  so  mainly  in  the  absence  of  authorities,  as  they 
are  not  at  hand  for  consultation.  It  is  urged  that  the  military 
government,  for  purposes  of  general  administration,  was  a  gov- 
ernment de  facto,  and,  as  such,  all  of  its  acts  valid.  The  mili- 
tary power,  however,  and  operating  as  a  military  government, 
is  of  necessity,  and  can  only  act  so  far  as  is  necessary.  It 
supersedes  the  local  law  so  far  as  to  maintain  order,  and  protect 
life,  liberty,  and  property.  As  few  changes  in  the  ordinary 
administration  and  local  law  as  possible  are  to  be  made.  The 
Constitution  of  the  United  States  in  article  4,  §  3, 1  2  provides : 
"Congress  shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting,  the  territory  or  other  property 
belonging  to  the  United  States."  This  provision  is  quite  compre- 
hensive. Neither  land  nor  interests  therein  of  the  United  States 
can  be  sgld  or  in  any  vray  disposed  of  by  any  executive  oflBcial 
or  military  officer  without  the  authority  of  the  Congress  of  the 
United  States.  This  is  also  shown  by  the  fact  that  by  the  act 
of  Congress  of  July  2Sth,  1892,  authority  was  given  to  the 
Secretary  of  War,  in  his  discretion,  to  lease  for  a  period  not 
exceeding  five  years,  and  revokable  at  any  time,  such  property 
of  the  United  States  as  might  not  at  the  time  be  required  for 
public  use;  but  this  act  specially  excepted  phosphate  lands. 
Save  under  congressional  authority,  the  lands  of  the  United 
States  cannot  be  conveyed  by  lease  for  any  time  whatever.  No 
usufructuary  interest  in  them  can  be  conveyed  away  by  any 
officer  of  the  United  States  without  the  authority  of  Congress. 
Not  even  a  right  of  way  over  a  military  reservation  can  be  so 
granted.  The  special  authority  of  law  is  needed  for  such  a 
purpose,  and  this  extends  even  to  the  power  of  the  President  of 
the  United  States. 

In  the  opinion  of  the  court,  therefore,  the  writings  oflFered  as 
evidence  are  not  competent,  and  are  excluded,  to  which  the  de- 
fendant excepts. 
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ROBERT  A.  MILLER,  Receiver, 
NORTHERN  ASSURANCE  COMPANY. 


Conditions  of  Insurance  Policy — Statutes  of  Limitation— Eyidencb. 

1.  Reasonable  conditional  attached  to  policies  of  insurance  are  ralid.    A  con- 

dition requirin^r  the  insured  to  notify  the  company  of  loss  and  submit 
proofs  of  same  is  reasonable  and  binding. 

2.  If  a  company  nmkes  no  objections,  within  a  reasonable  time,  to  proofs 

of  loss  furnished  it  by  the  insured,  such  failure  to  object  is  a  waiver 
of    any    insufficiency. 

3.  A  condition  in  a  policy  barring  insured  from  bringing  suit  upon  same 

after  expiration  of  three  months  from  time  when  payment  was  refused, 
is  valid ;  but,  if  the  matter  was  in  process  of  settlement,  the  time  do«fc 
not  run.  A  waiver  of  limitation  may  be  inferred  from  an  offer  to  pay 
the  claim. 

4.  An  insurance  company  may  waive  the  fifteen  years'  limitation  prescribed 

by  law  for  bringing  suits  on  policies  by  an  offer  of  settlement  within 
that  time. 
6.  Incendiarism  by  the  insured  vitiates  insurance;  but  if  the  insured  had  no 
knowledge  of  the  incendiary  fire,  and  was  no  party  to  it,  he  is  en- 
titled to  recover. 

May  16,  1903. 


Mr.  (7.  M.  Boerman  for  the  plaintiff. 
Messrs.  Dexter  &  Hord  for  the  clefendant. 


Insurance — limitation  of  auction.  The  authorities  relating  to  the 
validity  and  operation  and  effect  of  a  stipulation  limiting  time  for  suit  on 
insurance  policy  are  fully  presented  and  discussed  in  editorial  note  to 
Sample  v.  London  k  L.  F.  Ins.  Co.  47  L.  R.  A.  696. 
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Holt,  Judge,  gave  the  following  charge  to  the  jury : 

Gentlemen  of  the  Jury: — You  are  entitled  to  the  thanks  of 
the  court,  the  attorneys,  and  the  litigants,  for  the  careful  at- 
tention you  have  given  to  the  testimony  and  argimient  in  this 
case.  It  now  becomes  my  duty  to  instruct  you  as  to  the  law, 
and  which  you  are  bound  to  accept;  you,  however,  being  the 
judges  of  what  has  been  proven. 

As  you  have  already  learned,  this  is  an  action  upon  a  policy 
of  insurance  which  was  issued  on  May  19th,  1884,  to  Antonio 
Jose  Amadeo,  by  the  Northern  Assurance  Company,  insuring 
some  sugar  works  in  the  sum  of  $25,000,  or  £5,000  sterling; 
£2,400  being  upon  a  sugar  manufactory;  £1,600  upon  the  ma- 
chinery; and  the  remaining  £1,000  upon  a  building  for  the 
deposit  of  rum ;  and  which  insurance  was  for  one  year  from  the 
date  of  the  insurance. 

This  property  was  destroyed  by  fire  on  February  6th,  1885, 
within  the  period  of  the  insurance.  Attached  to  the  policy  w^ere 
certain  conditions  which  by  law,  when  they  are  reasonable,  con- 
trol the  parties  in  case  of  any  loss.  The  principal  defenses  in 
this  case  are:  (1)  The  failure  by  the  insured  to  furnish  proofs 
as  to  the  loss  within  the  time  fixed  in  the  conditions  of  the 
policy.  (2)  That  this  action  is  barred  by  lapse  of  time,  and 
cannot  be  maintained.  (3)  That  the  insured  caused  the  loss 
himself;  in  other  words,  that  he  brought  about  the  loss  through 
his  own  wrongful  act,  and  cannot,  therefore,  recover. 

There  is  no  question  from  the  testimony  but  what  this  prop- 
erty was,  on  February  6th,  1885,  destroyed  by  fire ;  I  mean,  in 
the  main  destroyed  by  fire, — ^you  are  to  judge  of  the  extent  of  the 
destruction. 

There  was  a  condition  in  the  policy, — and  this,  I  say  to  you, 
is  a  condition  authorized  by  law,  that  is,  as  to  the  notification 
of  the  fire  and  the  furnishing  of  proofs,  because  the  company, 
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in  order  to  protect  itself  as  to  a  loss,  in  order  to  ascertain  the 
extent  and  nature  of  it  and  learn  all  about  it,  is  entitled  to 
notice  from  the  insured  in  case  a  loss  occurs;  it  is  entitled, 
according  to  the  conditions  of  its  policy,  to  demand  proofs  of 
the  character  and  nature  of  the  loss.  Your  common  sense  will 
readily  suggest  to  you  very  many  reasons  why  the  law  authorizes 
this;  why  it  is  reasonable  it  should  be  so. 

This  policy  provided :    "0th.   The  insured  sufFering  any  loss 
or  damage  by  fire  on  any  property  insured  by  this  policy  shall 
give  notice  thereof  in  writing  soon  thereafter  to  the  company." 
(The  only  limitation  there  is  that  it  be  done  soon  after  the  loss- 
There  is  testimony  tending  to  show,  and  you  are  the  judges  of 
that,  that  this  company  was  notified  of  this  loss  within  a  day 
or  two  or  very  soon  after  it  occurred,  through  notice  to  the 
general  agents  of  the  company,  Messrs.  Fedderson  &  Company.) 
"And,  thereafter,  as  soon  as  the  circumstances  will  permit,  he 
shall  present  to  the  company  a  detailed  statement,  as  it  would 
*be  reasonable  to  require," (In  some  cases,  of  course,  a  more  de- 
tailed statement  could  be  presented  than  in  others.     If  the  fire 
be  in    a    frame    building,  and    it  is  entirely    consumed,    there 
could    be    very    little    statement    of    circumstances    in    con- 
nection    with     that.)     "of     all     the     different    goods     dam- 
aged or  destroyed  by  the  fire,   specifying  the  real  value  of 
each  at  the  time  of  the  accident,  presenting  as  proof,  and  un- 
der oath  if  required,"  (The  company  could  require  that  if  it 
wished.)   "their  books  of  account,  and  their  justifying  docu- 
ments, proofs,  and  explanations,  as  could  be  reasonably  required ; 
and  also,  if  the  company  requires  it,  shall  present  proofs  that 
the  damage  or  loss  did  not  come  by  any  cause  inadmissible  in 
the  sixth  article  of  these  conditions ;  and  until  there  have  been 
presented  such  notice,  and  all  accounts,  proofs,  and  explanations, 
lis  indicated,  the  company  cannot  be  required  to  make  payment 
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of  the  loss  and  damages  suffered.  If  the  property  insured  by 
this  policy  is  only  partially  damaged  by  fire,  the  insured  shall 
not  abandon  it  without  consent  of  the  company  indorsed  on  the 
policy." 

In  other  words,  there  was  a  condition  in  this  policy  that,  as 
soon  as  reasonably  could  be  done  after  the  fire,  the  insured  was 
to  give  notice  to  the  company  that  there  had  been  a  loss.  One 
reason,  among  others,  for  that,  was  that  the  company  might 
send  tieir  agents  there,  if  it  saw  fit,  to  investigate  the  matter, 
and  look  into  it,  and  learn  if  it  was  an  incendiary  fire,  and  the 
extent  of  the  loss.  It  was  the  duty  of  this  insured  to  give  notice, 
as  soon  as  he  reasonably  could,  of  this  loss.  There  is  testimony 
tending  to  show  that  that  was  done ;  the  court  leaving  it  to  you 
to  judge  of  whether  that  has  been  proven  or  not. 

There  is  also  testimony  tending  to  show  that  shortly  after  the 
fire — in  a  very  short  time,  I  do  not  recollect  the  time,  but  you 
will  recollect  it,  a  few  days  as  I  now  recollect — the  insured  fur- 
nished the  company  a  certain  proof  of  loss  or  statement  of  loss, 
and  it  is  admitted  in  evidence  in  this  case  and  marked  Exhibit 
CC  for  the  plaintiff,  in  which  was  stated  the  loss ;  the  figures 
being  just  the  amount  of  the  insurance  upon  the  different  build- 
ings, the  two  buildings  and  the  machinery.  There  was  testimony 
in  the  case  tending  to  show  why  these  amounts  were  given.  If 
you  believe  that  these  amounts  were  stated  at  the  instance  of 
any  agent  of  the  company,  instead  of  the  actual  loss,  then  the 
company  cannot  complain.  There  is  testimony  tending  to  show 
that  this  statement  was  furnished,  and  also  that  another  docu- 
ment or  account  or  statement  of  loss  was  furnished;  but  this 
is  not  produced.  There  is  testimony  tending  to  show  that  the 
company,  through  its  agents,  having  notice  of  this  loss,  sent 
someone  there  to  look  into  it ;  and  that  the  party  or  parties  helped 
to  make  up  the  estimate  or  statement  of  loss  with  the  insured ; 
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and  that  the  papers  were  prepared  both  by  the  company  and  by 
the  insured.  Whether  this  is  really  so  or  not  is  for  you  to  de- 
termine from  the  evidence ;  but  I  say  to  you  as  a  matter  of  law 
that  if  this  insured,  Dr.  Antonio  Amacleo,  furnished  a  statement 
of  loss  within  a  reasonable  time, — a  reasonable  statement  of  the 
loss, — and  especially  if  the  company  by  its  appointed  person  as- 
sisted in  making  that  statement,  and  the  company  received  the 
statement,  and  made  no  objection  to  it  within  a  reasonable  time, 
that  was,  I  tell  you,  a  sufficient  statement  of  the  loss ;  but  if  they 
received  that  statement  from  Amadeo  alone,  and  made  no  objec- 
tions to  it  within  a  reasonable  time,  if  they  delayed  making 
objections  to  it  for  an  unreasonable  time,  it  was  their  duty  to  do 
it  as  soon  as  they  could  reasonably  examine ;  and  if  they  failed 
to  notify  him  of  any  further  statement  or  proof  of  loss  required, 
then  that  was  sufficient  under  the  law,  and  he  was  not  required 
to  make  any  further  statements;  and  upon  such  statement,  if 
made,  he  had  the  right  then  to  insist  upon  the  payment  of  his 
loss  unless  he  had  forfeited  his  right  to  it  in  some  other  way.  If 
an  insurance  company  objects  to  proofs  of  loss  on  account  of 
defects  in  them,  it  must  specify  what  those  defects  are ;  it  must 
do  that  also  within  a  reasonable  time  after  the  proof  of  loss  is 
received. 

Another  defense  in  this  case  is  that  this  action  is  barred  not 
only  by  the  conditions  in  the  policy,  but  by  the  general  provi- 
sions of  the  law.  Originally  there  were  no  limitations  to  actions 
at  all.  They  are  creations  either  of  contract  between  the  parties 
or  of  statute.  Originally  a  man  could  bring  a  suit  at  any  time 
even  if  his  cause  of  action  had  existed  for  a  hundred  years. 
There  was  no  limitation.  The  lawmakers,  in  their  wisdom  and 
for  the  sake  of  repose  in  the  community,  finally  began  to  adopt 
statutes  of  limitations,  in  order  that  a  man  should  use  reason- 
able diligence  in  the  prosecution  of  his  claims;  and  if  not,  he 
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lost  the  right  to  do  so.  A  great  many  reasons  exist  for  this.  A 
man  lets  a  cause  of  action  rest  a  long  time;  the  witnesses  die 
or  go  beyond  the  sea ;  the  evidence  as  to  the  claim  is  lost ;  and 
therefore  the  lawmakers  began  to  adopt  statutes  of  limitations. 

In  this  contract  of  insurance  there  was  this  provision ;  and  I 
say  to  you  that  the  parties  had  the  right,  in  their  contract,  to 
contract  that  the  cause  of  action  should  be  barred  \vithin  a  cer- 
tain length  of  time,  otherwise,  if  it  was  not  barred,  and  there 
was  no  waiver  of  it  by  the  insurance  company  in  any  way,  the 
party  w-ould  still  be  barred  from  bringing  an  action  after  a  cer- 
tain time  by  law. 

"11.  If  the  claim  shall  be  objected  to  as  fraudulent;  or  in 
case  there  shall  appear  any  false  statement  knowingly  made ;  or 
if  the  accident  were  produced  directly  or  indirectly  by  means, 
designs,  or  voluntary  act  of  the  insured ;  or  in  case  there  is  no 
claim  presented  within  three  months  after  the  fire ;  or  if  after 
having  made  the  claim  and  being  refused,  there  would  not  be 
insisted  upon  judicially  within  three  months  after  the  refusal. — 
then,  in  each  one  of  these  cases,  the  insured  shall  lose  his  right 
to  any  indemnification." 

The  parties  saw  fit,  in  their  contract,  to  provide  that,  if  the 
claim  was  not  insisted  upon  judicially,  that  is,  by  suit,  within 
three  months  after  the  refusal  to  pay,  that  then  the  party  should 
have  no  right  to  bring  his  action.  It  is  for  you  to  determine 
whether,  and  at  what  time,  there  was  a  refusal  to  pay  this  claim 
or  to  settle  it.  This  clause  I  have  just  read  provides  that  in 
case  "no  claim  [is]  presented  within  three  months  after  the 
fire."  This  fire  occurred,  as  I  have  already  stated,  on  the  6th 
of  February,  1885.  Under  the  condition  of  the  policy  that,  if 
there  was  no  claim  presented  within  three  months  from  that 
time,  or  by  the  6th  of  May,  1885,  why  then  the  party  could  not 
insist  upon  his  claim;  but  it  is  for  you  to  determine  from  the 
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testimony  whether  there  was  no  waiver  of  that  judicial  claim 
or  of  any  action.  If  the  matter  was  in  process  of  settlement,  if 
the  insured  had  reasonable  grounds  to  believe  from  the  action 
and  conduct  of  the  company  or  its  agents  that  the  claim  would 
be  settled, — that  there  would  be  some  settlement  made  of  it, — 
then  he  is  not  barred  by  the  fact  that  he  did  not  present  this 
olaim  judicially  or  bring  a  suit  upon  it  within  three  months 
after  the  loss.  "If  there  is  no  claim  presented  within  three 
months  after  the  fire  then  the  party  cannot  recover."  It  is  for 
you  to  determine  from  the  testimony  whether  this  claim  was  pre- 
sented within  three  months  after  the  fire  by  the  insured  party. 

Next.  If  after  having  made  the  claim  it  was  not  insisted  up- 
on judicially  within  three  months  after  the  payment  of  it  was 
refused,  then  the  party  forfeited  his  right  to  insist  upon  the  pay- 
ment of  it. 

It  is  for  you  to  determine  from  all  the  testimony  whether  this 
elaim  was  presented  by  the  insured  as  is  claimed  upon  the  part 
of  the  plaintiff  here.  It  is  for  you  to  determine  whether  this 
suit  was  brought  within  three  months  after  the  refusal  to  pay  it. 
But,  as  to  each  one  of  these  conditions,  there  may  have  been  a 
waiver  by  the  company  by  its  conduct  and  acts,  so  as  to  lead  a 
reasonable  man  to  believe  under  all  the  circumstances  that  there 
would  be  a  settlement  of  the  claim-;  and  in  that  event  this  limi- 
tation does  not  apply.    A  waiver  of  a  limitation  may  be  inferred 
from  an  offer  to  pay  in  settlement  of  the  claim.    A  request  by  the 
company  for  delay  in  the  investigation  of  the  claim,  or  whether 
they  will  pay  it  or  not,  may  operate  as  a  waiver  of  any  limita- 
tion.   In  other  words,  a  limitation  by  contract  between  the  par- 
ties, and  even  by  law,  is  liable  to  be  extended  or  defeated  by  the 
act  of  the  parties  defendant,  or  by  their  conduct,  that  prevents 
the  plaintiff  from  presenting  the  claim  or  suing  within  a  certain 
time.    Whether  there  has  been  or  was  any  such  waiver,  imder  all 
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the  circumstances,  is  for  you  to  determine  from  the  testimony. 
If  a  company  holds  out  hopes  of  amicable  adjustment,  and  tlie 
insured  has  reasonable  grounds  to  believe  from  the  statements 
or  conduct  of  the  company's  agents  that  there  will  be  a  settle- 
ment, this  would  be  a  waiver  of  the  limitation.  If  proofs  are 
furnished  and  additional  ones  are  asked,  and  in  this  way  more 
than  three  months  expire ;  in  other  words,  if  the  company,  by 
its  agents,  led  the  insured  to  believe  that  the  claim  was  not  suffi- 
cient, and  that  other  proofs  would  be  required,  and  in  that  way 
more  than  three  months  elapsed, — then  that  was  a  waiver  of  that 
three  months'  provision.  If  the  delay  be  induced  by  the  acts 
or  conduct  of  the  company,  and  they  be  such  as  to  lead  a  reason- 
able man  to  think  that  no  further  proofs  are  required,  or  that 
no  suit  would  be  necessary,  that  operates  as  a  waiver  of  the 
limitation,  whether  it  was  a  limitation  named  in  the  policy,  or  a 
limitation  provided  by  law. 

There  was  not  only  a  limitation  named  in  this  contract,  but 
there  was  a  limitation  provided  by  law  of  greater  length  of 
time.  This  fire  occurred  on  the  6th  day  of  February,  1885. 
Proofs  of  loss  were  presented  within  a  short  time  thereafter,  as 
to  which  you  are  to  judge  from  the  testimony.  This  loss  be- 
came payable,  if  payable  at  all,  within  a  reasonable  time  after 
the  proofs  of  loss  >vere  furnished  to  the  company  and  the  com- 
pany had  a  reasonable  time  within  which  to  examine  them, 
and  determine  whether  it  would  pay  the  lial)ility  if  one  existed. 
That  is  when  the  insurance  became  due.  As  a  matter  of  law, 
if,  after  that  insurance  so  became  due,  the  msured  failed  for  a 
period  of  fifteen  years  to  insist,  by  an  action  or  suit,  upon  the 
payment  of  that  insurance, — and  this  suit  was  brought  on  April 
23d,  1902,  and  that  is  more  than  the  fifteen  years  from  the 
time  when  these  proofs  were  presented,  as  you  will  readily  see, 
— if  the  insured  failed  to  bring  his  action  within  fifteen  years 
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from  the  time  the  loss  became  due,  then  he  is  barred  by  limita- 
tion, unless  there  was  some  waiver  by  the  company  upon  its  part 
of  this  bringing  of  the  action  within  the  period  I  have  already 
stated  to  you. 

If  during  that  period  there  was  a  demand  of  payment,  and  an 
offer  by  the  company  to  pay  so  much  in  settlement  of  the  loss,  and 
a  recognition  of  it  to  a  certain  extent,  that  then  that  took  the 
matter  out  of  the  operation  of  this  statute  of  limitations ;  and 
unless  fifteen  years  expired  from  the  time  of  any  such  demand 
and  offer  to  pay,  then  the  party  is  not  barred  by  the  statute  of 
limitation  from  bringing  his  suit. 

If  you  believe  from  the  testimony  that  the  company  had  a 
general  agent  to  settle  this  loss, — a  general  adjuster  as  to  this 
loss — an  adjuster  authorized  to  settle  this  loss, — and  that  a 
demand  of  payment  was  made  on  that  adjuster  within  fifteen 
years  prior  to  the  bringing  of  this  suit,  and  he  proposed  to  pay 
a  certain  sum  in  the  settlement  of  this  loss,  or  perhaps  in  con- 
nection with  other  losses, — that  then  that  would  take  this  matter 
out  of  the  statute  of  limitations.  It  matters  not,  in  law,  if  in 
point  of  fact^  between  him  and  the  company,  he  had  ceased  to  be 
its  agent  as  to  that  transaction ;  unless  he,  being  the  party  au- 
thorized by  the  company  to  act  in  the  matter,  and  unless  knowl- 
edge had  been  brought  home  to  the  insured.  Dr.  Amadeo,  that 
he  \vas  no  longer  the  agent  to  settle  that  transaction,  then  they 
are  bound  by  his  actions  in  the  matter.  If  the  insured  knew 
that  his  agency  had  terminated  at  that  time,  then  any  offer  to 
him,  or  demand  made  on  him,  would  not  amount  to  anything; 
but  unless  the  insured  knew  at  that  time  that  the  power  of  that 
general  agent  or  adjuster  to  adjust  that  loss  had  terminated  and 
ended,  then  he  had  the  right  to  deal  and  act  with  him,  and  make 
a  demand  of  payment  on  him,  and  then  any  offer  by  him  to  pay, 
or  any  demand  upon  him  to  pay,  was  a  demand  upon,  or  offer 
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by,  the  company  to  settle  that  loss.  There  is  testimony  tending 
to  show  that  there  was  a  demand  of  settlement  made  in  the  year 
1887,  in  May,  I  believe,  on  the  gentleman  who  had  been  the 
agent  of  the  company  to  adjust  and  settle  this  loss.  You  are  to 
judge  by  the  testimony  whether  there  was  any  such  offer,  and 
if  so,  what  that  offer  was.  There  is  some  testimony  tending  to 
show  that  there  was  an  offer  made  of  settlement  about  that  time. 
It  is  said,  upon  the  other  hand,  that  there  was  a  mere  offer  of 
kindly  services  to  try  and  bring  about  an  adjustment.  It  is  for 
you  to  determine  whether  it  was  an  offer  of  settlement.  If  there 
was  an  offer  of  settlement  at  that  time,  then  that  was  within 
fifteen  years  prior  to  the  bringing  of  this  a<'tion ;  and  the  limita- 
tion of  fifteen  years  would  not  apply  to  the  case,  if  the  offer  of 
settlement  was  made. 

There  is  testimony  tending  to  show  that  a  party  went  to  Lon- 
don in  1898,  before  the  fifteen  years  had  expired  from  the  time 
when  this  payment  of  loss  Mas  due ;  that  before  he  went  he  had 
a  talk  with  Lucas  Amadeo  in  reference  to  going;  that  he  had  a 
power  of  attorney,  I  believe,  or  was  authorized  by  Dr.  Antonio 
Amadeo,  to  try  and  get  a  settlement  of  the  matter ;  that  he  was 
the  secretary  of  the  company,  and  I  believe — but  you  are  to  de- 
termine from  the  evidence — the  attorney  of  the  company.  Per- 
haps he  made  a  demand  of  payment  and  the  secretary  referred 
him  to  the  attorney  and  the  attorney  refused  to  listen  to  him. 
If  you  believe  that  within  the  fifteen  years  there  was  a  demand 
of  payment  of  an  agent  of  this  company  authorized  to  attend  to  a 
settlement  of  this  claim,  and  an  offer  to  pay  by  that  agent  iu 
any  way,  that  then  would  take  this  matter  out  of  the  statute 
of  limitations ;  and  the  plaintiff  would  be  entitled  to  insist  upon 
the  payment  of  this  insurance  imless,  however,  the  insured.  Dr. 
Amadeo,  brought  about  this  loss  by  his  own  conduct.  I  need  not 
tell  you  that  it  is  the  law  that  if  I  insure  my  house  in  a  com- 
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pany,  and  after  doing  so  I  set  fire  to  the  house,  and  bum  it  up, 
or  procure  it  to  be  done,  I  ought  not  to  recover  the  insurance.     A 
recovery  under  those  circumstances  would  he  an  outrage  upon  the 
company.    Now  where  charges  of  this  kind  arise  in  a  case,  the 
jury  should  investigate  thera  carefully.     They  involve  a  great 
deal  to  the  people.    They  involve  not  only  the  amount  of  money, 
but  these  charges  are  serious  ones  to  the  insured.     Upon  the 
other  hand,  you  must  recollect  that  the  insurance  company   is 
removed  from  the  scene  of  action;  the  insured  is  in  charge  of 
the  property;  the  company  is  not  there;  the  insured,  if  he  be 
disposed  to  do  so,  has  opportunity  to  commit  a  very  great  wrong 
against  the  company,  and  really  a  wrong  against  himself,  if  he 
do  anything  of  that  kind.    You  are  to  consider  all  the  circum- 
stances; and  where  any  such  claim  as  that  is  made,  the  jury 
should  consider  it  carefully. 

This  policy  provides — and  not  only  the  policy  but  the  law 
also — that,  "or  if  the  accident  were  produced  directly  by  means, 
designs,  or  voluntary  acts  of  the  insured."  Mind  you,  although 
you  u-ay  believe  from  the  testimony  that  this  fire  was  of  in- 
cendiary origin,  yet,  if  Dr.  Antonio  Amadeo  had  no  knowledge 
of  it,  that  is,  when  I  say  "know^ledge"  I  mean  had  no  knowledge 
in  any  way  of  procuring  or  instigating  it  or  bringing  it  about, 
then  he  would  still  be  entitled  to  recover;  provided  he  is  not 
barred  by  limitations,  or  proper  proofs  were  not  presented.  He 
w^ould  still  be  entitled  to  recover  although  the  fire  be  incendiary, 
but  by  somebody  else.  Under  the  conditions  of  this  policy,  and 
under  the  general  law  and  the  law  of  common  sense  and  good 
reason,  if  this  fire  was  instigated,  or  was  to  any  extent  brought 
about  and  produced,  by  the  act  or  conduct  or  at  the  instance 
of  the  insured  party.  Dr.  Amadeo,  then  he  ought  to  go  out  of 
court,  and  ought  not  to  be  allowed  to  recover  a  cent,  but  in  fact, 
perhaps,  ought  to  be  in  the  penitentiary.     You  are  the  judge 
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of  the  testimony  upon  that  subject.  You  are  the  judges  of  the 
witnesses  and  the  credibility  to  be  given  each  witness.  The  court 
does  not  judge  of  that.  A  witness,  for  instance,  may  be  largely 
interested  in  the  matter.  His  character  may  be  involved;  not 
only  that,  but  financially  he  may  be  involved.  Upon  the  other 
hand,  some  witnesses  may  not  be  friendly  to  the  party  as  t ) 
whom  they  testify ;  and  they  may  be  induced  by  motives  of  spite, 
or  something  of  that  kind,  to  testify  against  him.  You  are  to 
judge  from  all  the  testimony,  from  the  situation  of  the  parties, 
from  the  circumstances,  from  the  motives  that  ordinarily  movo 
men,  of  the  weight  that  you  will  give  to  the  testimony  of  each 
witness  in  the  case.  After  considering  that  you  are  to  determine 
what  has  been  proven  by  the  testimony,  and  what  is  true,  and 
what  is  not  true. 

If  you  find  for  the  plaintiff  in  this  case,  you  would  find  under 
the  terms  of  this  policy  the  value  of  the  property  destroyed  or 
damaged  by  the  fire,  not  to  exceed  in  any  event  what  it  would 
have  cost  for  the  company  to  have  re-established  it,  to  have  put 
it  back  there  in  the  same  condition  it  was  before  being  destroyed. 

The  10th  condition  of  the  policy  provides :  "The  real  value  of 
the  property  destroyed  or  damaged  by  fire  will  not  exceed  in  any 
event  that  which  it  would  cost  to  the  insured  to  re-establish  it ; 
and  in  case  the  value  of  such  property  has  been  diminished  by 
use  or  othenvise,  there  shal!  be  deducted  from  the  cost  of  re- 
pairs the  corresponding  amount  in  order  to  determine  the  real 
value." 

In  other  words,  if  the  injury  was  only  to  a  small  amount,  you 
could  not  find  more  than  the  amount  of  that  injury,  or,  in  any 
event,  more  than  what  it  would  cost  to  go  and  put  the  property  in 
the  same  condition  it  was  before  the  fire. 

Insurance  is  not  made  for  the  purpose  of  a  party  making  a 
profit  out  of  it    A  man  is  not  expected  to  get  rich  out  of  a  policy 
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of  insurance.  Insurance  is  only  to  indemnify  a  man  and  make 
him  whole.  That  is  the  purpose  of  it :  To  put  him  back  where 
he  was,  either  by  the  payment  of  money  or  the  replacing  of  the 
building.  If  you  find  for  the  plaintiff,  the  limit  of  your  verdict 
would  be  what  it  would  cost  to  have  repaired  and  re-established 
these  two  buildings  and  this  machinery ;  the  deposit  of  rum  and 
the  machinery  house  and  the  machinery, — what  it  would  have 
cost,  from  the  testimony,  to  have  put  them  back  in  the  condition 
they  were  before  being  damaged,  and  not  exceeding  also  the 
amount  claimed  in  the  declaration.  If  you  find  for  the  plaintiff, 
you  may  or  not,  in  your  discretion,  give  interest,  not  exceeding 
6  per  cent,  upon  the  amount  you  may  find  from  the  time  when 
this  insurance  became  due.  If  you  find  for  the  plaintiff  and 
find  interest  in  addition,  you  would  add  that  interest  to  the 
amount  of  the  principal,  and  your  verdict  would  be,  "We,  the 
jury,  find  for  the  plaintiff  in  damages,"  so  much;  and  one  of 
you  sign  as  foreman. 

If  you  should  find  for  the  defendant  you  would  say,  "We, 
the  jury,  find  for  the  defendant." 

I  say  further  to  you,  gentlemen,  that  if  you  believe  from  the 
evidence  a  demand  was  made  by  Dr.  Antonio  Jose  Amadeo  to 
the  defendant  company  at  any  time  for  payment,  yet  if  you 
further  believe  from  the  testimony  that  at  the  time  of  the  de- 
mand Dr.  Jose  Antonio  Amadeo  was  not  the  owner  of  this  poli- 
cy of  insurance,  or  had  no  interest  in  it,  that  then  that  demand 
would  mean  nothing.  The  testimony  tends  to  show,  however, 
that  that  demand  was  made  in  the  year  1887.  I  say  to  you  as 
a  matter  of  law  that  there  is  no  testimony  in  this  case  that 
at  that  time  he  was  not  interested  in  this  insurance  policy.  There 
is  some  testimony  tending  to  show — and  that  is  for  the  court 
to  determine — that  in  the  year  1900  or  1901,  by  the  decree  of 
some  court,  tlie  policy  was  sold  away  from  him. 
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The  court  expects  of  each  of  you  a  careful  consideration  of 

this  case,  as  I  know  you  will  give  it.    I  expect  of  each  juryman 

an  honest  opinion  and  independence  of  thought,  that  each  man 

should  think  for  himself;  but  I  suggest  that  you  interchange 

views  about  this  matter,  that  you  will  recognize  and  listen  to 

each  other's  opinions,  and  you  will  hear  what  any  other  member 

of  the  jury  has  to  say,  and  try  to  reconcile  your  views  and  come 

to  a  conclusion. 
FoBTO  Rioo— 28. 
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PEDRO  YGLESIAS,  Complainant, 

V. 

WILLIAM  S.  MARK,  Defendant 


Opiivion  on  Motion  to  Rck ahd. 

A  proceeding  for  damages  under  the  provision  of  arts.  923  and  927  of 
the  Code  of  Civil  Procedure  does  not  constitute  a  new  suit,  but  is  a 
mere  sequence  by  way  of  enforcing  the  previous  judgment.  Such  a 
proceeding  is  merely  a  continuation  of  the  same  suit  to  obtain  the  fruit 
of  a  judgment. 

Ancillary  proceedings  by  way  of  executing  a  judgment  are  not  removable. 
Merely  supplementary  proceedings  involving  no  new  controversy  with 
new  parties  do  not  fall  within  the  law  of  removaL 

November  19,  1901. 


Mr.  T,  D.  Mott,  Jr.,  attorney  for  complainant 
Mr.  F.  H.  Dexter,  attorney  for  defendant 


Removal  of  cause*.  For  authorities  bearing  on  various  questions  relat- 
ing to  the  removal  of  causes,  see  the  following  editorial  notes:  Removal  of 
criminal  causes  into  Federal  courts  from  other  Federal  or  from  state 
courts,  note  to  Jewett  v.  United  States,  53  L.  R.  A.  568;  Removal  to  an' 
other  Federal  district  for  trial  of  persons  there  charged  with  an  offense 
agaifist  the  United  States,  note  U*  Greene  v.  Henkel,  46  L.  ed.  U.  S.  177; 
l^tipulation  by  foreign  corporation  against  removal  of  cause,  note  to  Cone 
Export  A  Commission  Co.  v.  Poole,  24  L.  R.  A.  289;  Removal  for  diverse 
citizenship,  local  prejudice,  or  where  Federal  Constitution,  statute,  or 
treaty  comes  in  question,  note  to  Little  York  Gold  Washing  k  Water  Co. 
T.  Keyes,  24  L.  ed.  U.  S.  656;  Delaware  R.  Constr.  Co.  v.  Meyer,  26  L. 
ed.  U.  6.  693;  Butler  v.  National  Home,  36  L.  ed.  U.  S.  346;  Torience  ▼. 
Shedd,  36  L.  ed.  U.  S.  528;  Removal  of  actions  against  Federal  officers, 
note  to  Davis  v.  South  Carolina,  27  L.  ed.  U.  S.  574. 
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Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  by  the  plaintiff,  Pedro  Yglesias,  to  remand 
to  the  insular  court  upon  the  ground  that  this  court  has  no  ju- 
risdiction. In  support  of  this  it  is  claimed  that  the  present  pro- 
ceeding is  not  a  new  suit ;  and  also  that  the  sum  involved,  exclu- 
sive of  costs,  does  not  exceed  $1,000. 

The  facts  can  be  briefly  stated.  On  December  20th,  1900,  the 
plaintiff  brought  what  is  known  under  the  local  law,  or  Code  of 
Civil  Procedure,  as  a  civil,  verbal  suit  in  the  municipal  court  of 
Loiza,  for  a  lot  of  old  iron,  worth,  as  waa  alleged,  less  than  $400, 
which  was  the  limit  of  the  jurisdiction  of  that  court  On  De- 
cember 31st,  1900,  judgment  was  rendered  against  the  plain- 
tiff, and  upon  appeal  the  San  Juan  district  court,  on  March  28th, 
1901,  reversed  it.  On  May  10th,  1901,  the  municipal  court 
again  dismissed  the  action,  and  upon  appeal  the  district  court  of 
San  Juan,  on  June  3d,  1901,  again  reversed  the  lower  court, 
and  adjudged  the  property  to  the  plaintiff,  to  be  delivered  within 
five  days;  and  on  June  24th,  1901,  the  lower  court  ordered  a 
compliance  with  this  judgment  There  was  no  judgment  for  the 
value  of  the  property  or  for  damages,  and  none  were  set  out  in 
the  statement  of  the  plaintiff.  A  copy  of  the  last  judgment 
was  delivered  to  the  defendant  on  June  25th,  1901,  and,  the 
property  not  having  been  delivered  accordingly,  the  plaintiff, 
on  July  10th,  1901,  applied  to  the  court  for  a  recovery  of  dam- 
ages for  the  nondelivery.  His  statement,  or  "manifestation" 
as  it  is  called  under  the  local  law,  expressly  stated  that  he 
sought  damages  for  the  nondelivery  of  the  property  according  to 
article  923  of  the  Code  of  Civil  Procedure,  and  with  it  he  pre- 
sented his  account  for  damages  amounting  to  $1,221.  Of  this 
sum  $373  is  for  what  is  termed  "costs ;"  and  the  account  shows 
it  is  for  traveling  expenses  in  the  suit,  the  employment  of  a 
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lawyer  and  business  agent,  and  other  expenses  connected  with 
it.  In  the  "manifestation"  presented  by  the  plaintiflF  he  asked 
that  defendant  be  notified  tc  reply  in  six  days  from  the  notifi- 
cation, and  the  court  so  ordered.  This  time  expired  on  July 
24th,  1901,  and  the  defendant  then  presented  his  petition  and 
bond  for  removal  to  this  ccurt.  The  insular  court  recognized 
the  proceeding,  and  proceeded  no  further  in  the  case.  It  should 
properly  have  made  an  order  of  removal,  but  this  matters  not 
Whenever  the  jurisdiction  of  the  United  States  court  attaches, 
that  of  the  insular  court  ceases  instanter,  and  it  has  no  further 
power  over  the  case.  It  is  its  duty  to  proceed  no  further,  and 
this  jurisdiction  attaches  whenever  the  party  presents  his  peti- 
tion and  bond.  If  the  proceeding  for  damages  be  a  new  suit, 
and  be  in  amount  sufficient  to  give  this  court  jurisdiction,  then 
the  petition  and  bond  were  in  time  and  the  removal  was  proper. 
It  is  not  for  this  court  to  say  whether  the  municipal  court  had 
jurisdiction  of  the  claim  for  damages,  or  what  should  be  its 
action  relative  thereto.  It  is  to  be  presumed  it  will  not  act 
beyond  its  jurisdiction;  but  the  question  for  this  court  is,  Has 
it  jurisdiction  ?  The  proceeding  for  damages  was  instituted  by 
virtue  of  title  8  of  the  Code  of  Civil  Procedure.  It  is  entitled 
"Execution  of  Judgments.''  Article  922  thereof  provides  that 
if  a  judgment  orders  the  delivery  of  a  thing,  the  means  neces- 
sary to  execute  it  shall  be  employed  as  named  in  the  subsequent 
articles.  They  provide  for  an  attachment  if  necessary,  and  arti- 
cle 923  says: 

"If  a  party  adjudged  to  do  something  should  fail  to  perform 
game  within  the  period  fixed  by  the  judge,  it  shall  be  done  at  I 

his  expense;  and  if  it  be  a  personal  act  which  cannot  be  per- 
formed in  this  manner,  it  shall  be  understood  that  he  prefers  to 
pay  damages.  If  the  amount  of  these  damages  in  the  case  of 
nonperformance  has  been  fixed  in  the  judgment,  the  provisions 
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of  article  920  relating  to  the  execution  of  the  judgment  in  which 
there  is  an  adjudication  of  the  specific  amount  shall  be  observed. 
Otherwise,  the  provisions  of  article  927  and  following  shall  be 
observed." 

Article  927  says :  "When  a  judgment  orders  the  payment  of 
losses  and  damages  without  specifying  the  amount  thereof, 
whether  the  bases  therefor  be  established  in  the  judgment  or 
not,  the  judgment  creditors  shall  present  with  the  petition  for 
the  execution  of  the  judgment  the  statement  of  such  losses  and 
damages  and  of  their  amounts,  calculated,  in  the  proper  case,  ac- 
cording to  the  bases  established." 

Article  928  says:  "A  copy  of  said  statement  and  of  the  in- 
strument shall  be  delivered  to  the  judgment  debtor,  in  order 
that  within  the  period  of  six  days  he  may  answer  what  he  may 
deem  proper." 

If  a  proceeding  be  merely  ancillary  and  by  way  of  executing 
a  judgment,  it  is  npt  removable.  If  it  is  merely  a  supplementary 
proceeding,  inseparably  connected  with  the  original  judgment, 
involving  no  new  controversy  with  new  parties,  it  does  not  fall 
within  the  law  of  removal.  Buford  v.  Strother,  3  McCrary,  253, 
10  Fed.  406 ;  Webber  v.  Humphreys,  5  Dill.  223,  Fed.  Cas.  No. 
17,326. 

Under  the  provisions  of  the  Code  above  cited,  the  proceeding 
for  damages  was  not  a  new  suit,  but  a  mere  sequence  by  way  of 
enforcing  the  previous  judgment.  It  was  merely  a  continuance  of 
the  same  suit  to  obtain  the  fruit  of  that  judgment,  as  much 
so  as  an  action  in  aid  of  an  execution  or  a  garnishment  It  was 
founded  on  that  judgment  and  intended  merely  to  enforce  it.  If 
a  transfer  could  be  had  in  such  cases  it  would  interfere  con- 
stantly with  the  state  or  insular  courts  enforcing  their  judg- 
ments, and  this  certainly  was  never  intended.  The  only  liability 
grows  out  of  the  failure  to  deliver  the  property  according  to 
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the  judgment,  and  the  Code  provisions  above  cited  provide  for 
a  continuation  of  the  suit  to  meet  such  failure.  The  items  set 
forth  in  the  account  may  not  be  recoverable  as  "costs,"  If  re- 
coverable at  all,  however,  it  could  only  be  in  that  way.  It  mat- 
ters not  if  they  are  described  as  damages,  if  in  fact  they  are  costs. 

But  aside  from  this  question,  it  is  plain  that  the  proceeding 
now  sought  to  be  removed  is  not  a  new  suit  within  the  law  pro- 
viding for  the  removal  of  actions  to  this  court,  but  it  is  a  mere 
further  proceeding  in  a  suit  to  enforce  a  judgment  already  ren- 
dered in  it.    It  is  merely  to  give  relief  as  to  it 

An  order  remanding  the  ease  to  the  municipal  court  of  Loiza 
will,  therefore,  be  entered. 
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UNITED  STATES 

V. 

JUSTORIVERA. 


UNITED  STATES 

V. 

ASUNCION  EOMAN. 


OouirsEL  lOB  Indigent  Person  Chabobd  with  Cbeiib. 

1.  The  court  should,  if  possible,  appoint  counsel  to  defend  an  indigent  per- 

son charged  with   crime. 

2.  An  attorney  so  assigned  cannot  refuse  to  act. 

3.  No  attorney's  fee  can  be  taxed  as  costs  for  the  defendant,  even  though 

in  such  a  case  he  be  acquitted. 

November  19,  1901. 


Mr.  J.  Hernandez,  attorney  for  defendants. 
Holt,  Judge,  delivered  the  following  opinion: 

The  defendant  Justo  Rivera  was  indicted  for  the  larceny  of 
United  States  property,  which  is  a  felony ;  and  it  being  shown 
that  he  was  an  indigent  person  the  court  assigned  counsel,  to 
wit,  J.  Hernandez,  Esq.,  to  defend  him.  He  did  so  and  the 
defendant  was  acquitted. 

Asuncion  Roman  was  indicted  for  stealing  property  from  a 
place  under  the  exclusive  jurisdiction  of  the  United  States. 
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which  IS  a  misdemeanor ;  and  it  being  shown  that  he  was  an  in- 
digent person,  the  court  also  assigned  counsel  to  defend  him; 
to  wit,  J.  Hernandez,  Esq.  He  did  so  and  the  defendant  was 
convicted. 

Said  Hernandez  now  moves  for  an  allowance  in  his  favor  in 
each  case  of  the  docket  fee  of  $20  named  in  §  824  of  the  Re- 
vised Statutes,  to  be  paid  ly  the  clerk  of  this  court;  and  which 
would,  of  course,  if  allowed,  be  paid  out  of  the  fees  of  the  of- 
fice which  accrue  to  Porto  Rico.  The  state  would,  therefore, 
be  made  to  pay  them.  The  taxed  fee  is  to  the  successful  party, 
and  not  to  the  attorney ;  but  waiving  this,  in  order  that  a  ques- 
tion which  is  constantly  liable  to  arise  may  be  determined, — 
Should  the  taxed  fee  be  allowed  in  such  cases  whether  the  parly 
is  acquitted  or  convicted?  The  question  has  been  carefully 
examined  and  considered,  owing  to  the  zeal  with  which  the  claim 
has  been  pressed. 

Where  an  indigent  person  is  charged  with  crime,  the  court 
should,  if  possible,  assign  counsel  to  defend  him.  The  6th 
Amendment  to  the  Constitution  of  the  United  States  provides 
that  one  charged  with  crime  has  a  right  to  the  assistance  of 
counsel;  and  it  is  not  only  a  principle  of  the  American  consti- 
tutional law,  but  eminently  right  that  the  prisoner  should  be  so 
provided,  and,  if  not  able  to  employ  any,  that  the  court  should 
assign  one.  Attorneys  so  assigned  cannot  refuse  to  act  They 
are  officers  of  the  court  They  exercise  a  franchise,  or  privilege, 
by  the  court's  permission,  and  it  is  their  duty  to  subserve  the 
needs  of  public  justice.  In  the  absence  of  statutory  provision 
the  attorney  so  assigned,  or  the  client  whom  he  represents,  can- 
not have  an  allowance  or  a  taxed  fee  against  the  state  or  govern- 
ment.   Cooley,  Const.  Lim.  334. 

It  is  claimed,  however,  that  §§  823,  824  allow  it  They  ap- 
ply, prima  facie,  to  taxable  fees  in  ordinary  suits  between  party 
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and  party.     United  States  v.  McMillan,  165  U.  S.  504-515,  41 
L.  ed.  805-809,  17  Sup.  Ct.  Rep.  395. 

Section  823  applies  to  all  compensation  taxable  and  allowable 
to  attorneys,  including  district  attorneys,  except  in  cases  other- 
wise expressly  provided  by  law.  It  says :  "The  following,  and 
no  other  compensation  shall  be  taxed  and  allowed  to  attorneys, 
solicitors,  and  proctors  in  the  courts  of  the  United  States,  to 
district  attorneys,  clerks  of  the  circuit  and  district  courts,  mar- 
shals, commissioners,  witnesses,  jurors,  and  printers  in  the  sev- 
eral states  and  territories,  except  in  cases  otherwise  expressly 
provided  by  law." 

The  next  clause  qualifies  this  by  saying:  "But  nothing  herein 
shall  be  construed  to  prohibit  attorneys,  solicitors,  and  proctors 
from  charging  to  and  receiving  from  their  clients,  other  than  the 
government,  such  reasonable  compensation  for  their  services  in 
addition  to  the  taxable  costs  as  may  be  in  accordance  with  gener- 
al usage  in  their  respective  states,  or  may  be  agreed  upon  be- 
tween the  parties." 

The  plain  object  of  this  clause  was  that  attorneys  should  not 
be  limited  to  the  taxed  fee,  but  that  the  government  was  not  to  be 
charged  for  extra  services.  It  was  intended  to  prevent  district 
attorneys  from  getting  additional  compensation  for  special  serv- 
ices, and  for  which  pay  was  not  expressly  authorized ;  and  the 
Supreme  Court  of  the  United  States  has  so  declared.  Gibson 
V.  Peters,  150  U.  S.  342-348,  37  L.  ed.  1104-1106,  14  Sup.  Ct 
Rep.  134. 

It  is  not  expressly  provided  that  the  attorney's  fee  is  to  be 
taxed  against  the  government,  even  in  case  of  acquittal.  Or- 
dinarily the  government  does  not  pay  costs.  Where  a  statute 
provides  generally  for  the  taxation  of  fees  in  a  case,  the  govern 
ment  is  not  included  unless  expressly  named.  Laws  prima  facie 
are  for  subjects,  and  the  intention  to  bind  the  government  must 
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appear  affirmatively.  It  is  not  bound  by  statute  unless  namen 
therein.  A  general  statutory  provision  cannot  affect  the  inter- 
ests of  the  state  unless  by  express  words  or  irresistible  implica- 
tion. Thus  a  statute  of  limitations,  though  general  in  lan- 
guage, does  not  bar  a  claim  by  the  government  unless  it  is  in- 
cluded by  express  words. 

Officers  of  courts  render  many  ex  officio  services  to  the  gov- 
ernment for  which  they  receive  no  pay.  For  instance,  an  at- 
torney designated  by  the  court  to  examine  applicants  to  practice 
law  serves  without  compensation.  It  is  true  that  in  many  of 
the  states  statutes  have  been  passed  allowing  compensation  to 
attorneys  for  defending  persons  charged  with  crime,  and  as- 
signed to  do  so  by  the  court ;  but  in  the  absence  of  a  statute  of 
the  United  States  expressly  so  providing,  it  cannot  be  done. 

The  allowance  is,  therefore^  refused  in  each  case  and  the  mo- 
tion is  overruled. 
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JACINTO  PEREZ 

V. 

RAFAEL  DIAZ  AGUERRIA  AND  JOSE  PEREZ  Y  FER- 
NANDEZ. 


In  Equity — Opinion  on  Exceptions  to  the  Answer. 

1.  An  answer  to  a  bill  of  complaint  is  not  sufficient  if  it  merely  states  a 

legal  conclusion. 

2.  A  grant  of  letters  to  a  personal  representative  in  one  country  does  not 

authorize  him  to  act  as  such  in  another.  He  has  no  extraterritorial 
power.  A  foreign  personal  representative  cannot  sue  in  this  jurisdic- 
tion without  first  taking  out  ancillary  letters  here. 

Hay  3,  1901. 


Mr.  J.  M.  Keedy,  solicitor  for  complainant 

Messrs.  Horton  &  Comwell,  solicitors  for  defendants. 

I 
Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  bill  by  the  complainant,  Jacinto  Perez,  as  the  heir  of 
Claudio  Barro,  to  enjoin  the  defendant  Rafael  Diaz  Aguerria, 
who  has  siied  as  the  executor  of  said  Barro,  in  the  further  prose- 
cution of  two  actions  at  common  law  pending  in  this  court,  upon 
or  on  account  of  notes  executed  by  one  Jose  Perez  y  Fernandez ; 
and  the  bill  also  seeks  to  enjoin  said  Jose  Perez  y  Fernandez 
from  paying  said  Aguerria. 
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The  denial  in  the  answer  is  not  sufficient  to  put  in  issue  the 
right  of  the  complainant  to  sue.  It  merely  states  a  legal  con- 
clusion. The  case  is  now  submitted  upon  exceptions  to  the  an- 
swer for  insufficiency. 

The  bill  avers  that  said  executor  had  no  power  to  sue  in  the 
United  States  provisional  court  for  the  Department  of  Porto 
Rico,  and  that  therefore  the  prosecution  of  said  ordinary  actions 
should  be  enjoined.     It  appears  that  said  Aguerria  is  a  foreign 
executor,  at  least,  it  is  not  claimed  otherwise  in  the  answer. 
He  was  named  as  executor  in  a  will  in  Spain ;  and  if  he  qualified 
as  such  there,  yet  no  ancillary  testamentary  letters  have  been 
taken  out  here,  and  it  does  not  appear  that  he  has  been  given  the 
right  in  any  way  to  sue  here.     A  grant  of  letters  in  one  country 
does  not,  at  common  law,  authorize  the  personal  representative 
to  exercise  any  right  over  the  decedent's  property  beyond   the 
jurisdiction  of  the  country  where  said  letters  were  granted. 
There   is  no  extraterritorial  power.     The  representative   can 
neither  sue  nor  be  sued  out  of  the  jurisdiction  of  the  state  from 
which  he  derives  his  authority,  and  to  which  he  is  responsible. 
In  order  to  reach  property  in  another  state,  or  to  collect  debts 
there  belonging  to  the  estate,  he  must  first  obtain  ancillary  let- 
ters, and  comply  with  the  requirements  of  that  jurisdiction. 
This  is  the  rule  in  the  absence  of  any  statutory  provisions  in 
the  jurisdiction  where  the  representative  sues.     Halleck,  Inter- 
national Law,  p.  167. 

The  exception,  therefore,  to  the  answer  for  insufficiency  is  al- 
lowed« 
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UNITED  STATES 

V. 

AQT7ILIN0  CEUZ, 


PEBJtTBT. 


1.  False  statements  upon  material  facts  before  a  grand  jury  after  being 

sworn  by  its  foreman  to  testify  is  perjury. 

2.  Tlie  grand  jury  is  a  competent  tribunal,  and  the  foreman  is  the  prop- 

er one  to  administer  the  oath. 

May  2,  1902. 


Mr.  N.  B,  K.  Pettingill,  United  States  Attorney,  for  plaintiff. 

Mr.  Santiago  B.  Palmer  for  defendant. 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

Gentlemen  of  the  Jury : — The  charge  against  this  defendant 
is  a  serious  one.  It  is  that  of  perjury.  Under  the  United 
States  statute  this  offense  is  committed  when  one  has  taken  an 
oath  before  a  competent  tribunal  in  a  case  where  an  oath  is  au- 
thorized, that  he  will  testify  truly,  but  wilfully  and  contrary  to 
such  oath  testifies  to  a  material  matter  that  he  does  not  believe 
to  be  true.  It  is  charged  that  at  the  present  term  of  this  court 
and  before  its  grand  jury,  the  defendant,  having  been  sworn  by 

Orand  Jury.    See  note  to  Charge  to  U.  S.  Grand  Jury,  ante,  p.  397. 
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the  foreman  as  a  witness,  testified  that  upon  a  preliminary  in- 
quiry before  the  municipal  judge  at  Naguabo  against  one  Mal- 
donado,  upon  the  charge  of  passing  a  counterfeit  coin  known  as 
an  onza,  and  at  which  time  the  defendant  was  a  witness,  said 
coin  was  not  exhibited  to  him;  also  that  the  statement  as  to 
the  matter  which  he  then  made  was  neither  read  by  nor  to  him 
before  the  signing  of  the  same ;  and  that  he  did  not  then  swear 
that  said  onza  was  the  same  one  which  Maldonado  had  at  a  cer- 
tain time  brought  to  him  to  change.     It  appears  that  the  charge 
of  passing  this  counterfeit  coin  was  under  investigation  before 
the  grand  jury  when  the  defendant  testified  before  them.     The 
defendant  has  pleaded  not  guilty.     He  is  presumed  by  law  to  be 
innocent  until  he  is  proven  guilty  beyond  a  reasonable  doubt. 
This,  however,  does  not  mean  a  mere  imaginary  doubt,  or  a 
doubt  as  to  an  immaterial  matter, — a  mere  cobweb  in  your 
minds, — ^but  a  reasonable  doubt  as  to  the  truth  of  a  matter  that 
is  necessary  to  the  existence  of  guilt.     It  rests  upon  the  gov- 
ernment to  make  out  a  case  to  the  exclusion  of  a  doubt  as  to  any 
material  fact  necessary  to  constitute  the  guilt  of  the  defendant. 
You  are  instructed  as  a  matter  of  law  that  the  grand  jury  was  a 
competent  tribunal  before  whom  an  oath  could  be  taken ;  and 
that  its  foreman  was  the  proper  one  to  administer  it;  also  that 
the  matter  of  inquiry  before  the  grand  jury  was  material.     If 
you  are  satisfied  from  the  evidence  to  the  exclusion  of  a  reason- 
able doubt  that  the  defendant  so  testified  before  the  grand  jury, 
when  as  a  matter  of  fact  said  coin  had  been  exhibited  to  him 
ii|ion  the  inquiry  before  the  municipal  judge  at  Naguabo,  or,  if 
the  statement  he  there  made  was  read  by  him  or  to  him  before 
signing  it,  or,  that  he  then  swore  said  onza  was  the  ^ame  one  that 
Maldonado  had  brought  him  to  change,  then  you  should  find  him 
g^uilty ;  otherwise,  you  should  acquit  him.     You  should  careful- 
ly consider  the  evidence  in  this  case.     Perjury  is  a  crime  that 


\ 
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saps  the  very  foundation  of  the  administration  of  justice.  The 
provision  in  the  United  States  statute  as  to  it  is  found  under  the 
title  of  "Crimes  against  Justice."  The  liberty  and  lives  of 
men,  let  alone  their  property,  may  be  unjustly  and  foully  taken 
through  its  instrumentality.  All  men  are  interested  in  its  detec- 
tion and  punishment  The  government,  however,  does  not  de- 
sire the  conviction  of  any  innocent  man.  The  protection  of  per- 
sonal liberty  is  also  of  the  greatest  importance  to  all  men.  I 
shall  not  attempt  to  detail  the  testimony  to  you.  If  I  were  to  do 
so  inaccurately,  it  would  be  your  duty  in  your  juiy  room  to  re- 
member it  correctly;  because  while  you  must  accept  the  law  of 
the  case  as  given  to  you  by  the  court,  it  is  your  province  to  judge 
of  the  testimony  and  determine  what  is  proven  in  the  caae. 
Betire^  gentlemen^  and  make  a  verdict 
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Pettingill  V.  Vidal. 


ON  THE  RELATION  OF  N.  B.  K.  PETTINGILL  as  United 
States  District  Attorney 

JOSE  J.  VIDAL  ET  AL. 


Opinion  on  Motion  fob  Writ  of  Ousteb. 

On  a  motion  for  a  writ  of  ouster  to  remove  persons  holding  public  offices, 
there  should  be  a  showing  that  there  are  other  persons  entitled  to  ihem, 
or  to  enter  upon  the  disciiarge  of  their  duties,  and  that  the  defend- 
ants refuse  to  surrender  them. 

February  5,  1901. 


Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  by  the  acting  Attorney  General  of  Porto 
Eico,  appearing  specially  for  the  governor  of  Porto  Rico,  for 
what  is  termed  in  the  motion  "A  Writ  of  Ouster,"  against  the 
fendants,  to  remove  them  from  certain  offices  named  in  the  judg- 
ment of  February  12th,  1900,  of  the  late  provisional  court. 

It  decided  they  were  not  entitled  to  hold  the  offices;  it  was 
an  absolute  judgment,  and  is  conclusive  as  to  them.  It  did  not, 
however,  provide  how  or  when  they  should  be  ousted,  or  award 
the  places  to  other  persons.  There  is  no  showing  that  there  is 
now  any  person  or  persons  entitled  to  hold  said  places,  or  enter 
upon  the  discharge  of  the  duties  which  the  defendants  are  doubt- 
less yet  performing,  but  without  right 
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The  public  interests  should  not  suffer;  but  whenever  it  is 
made  to  appear  that  the  defendants  are  refusing  to  give  way  or 
surrender  said  offices  to  anyone  entitled  thereto,  this  court  would 
doubtless  consider  it  proper  to  enforce  said  judgment  by  at- 
tachment or  process  of  contempt  against  the  defendants;  and 
this  motion  is,  therefore,  indefinitely  continued,  subject,  how- 
ever, to  be  considered  by  the  court  hereafter  in  case  such  a  state 

of  case  is  presented  as  to  require  it. 
POBTO  Rioo— 29. 
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Be  Rule  Ten* 


IN  RE  RULE  TEN  OF  THIS  COURT. 


Opinion  on  Motion  to  Aiiend  Rule  Ten. 

1.  A  rule  allowing  an  attachment  upon  the  ground  that  the  defendant  is 

a  foreigner  would  be  both  impolitic  and  unjust  in  this  jurisdictioB, 
where  there  are  so  many  foreigners  with  ample  visible  property. 

2.  Actions  by  foreign  attachments  do  not  lie  in  this  court. 

February  21,  1902. 


Holt,  Judge,  delivered  the  following  opinion: 

Motion  is  made  to  amend  rule  10  of  thi?  court,  which  reads 
thus :  Rule  10.  "In  actions  at  law  the  clerk  shall  issue  writs 
of  attachment  and  garnishment,  upon  the  plaintiff  executing 
bond  with  sufficient  security,  to  be  approved  by  the  clerk,  in 
double  the  value  of  his  claim,  conditioned  to  pay  the  defendant, 
or  other  party  injured  thereby,  all  costs  nnd  damages  arising 
from  the  writ,  if  finally  decided  it  was  wrongfully  obtained; 
and  upon  filing,  by  or  on  behalf  of  plaintiff,  of  an  affidavit  stat- 
ing that  plaintiff  has  a  good  cause  of  action,  and  that  affiant 
has  reason  to  believe  the  defendant  intends  to  and  will  fraudu- 
lently part  with  or  conceal  his  property  before  judgment  can  be 

Attachment — nonresidents.  As  to  attachment  of  property  of  nonresi- 
dent, see  editorial  note  to  Cousins  v.  Alworth,  10  L.  R.  A.  504;  as  to  what 
IS  nonresidenee  for  the  purpose  of  attachment,  see  editorial  note  to 
Munroe  v.  Williams,  19  L.  R.  A.  065. 
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recovered  against  him,  so  that  judgment  cannot  be  satisfied; 
or  that  such  defendant  has  departed  the  jurisdiction  and  has  so 
remained,  or  affiant  believes  he  intends  so  to  remain,  more  than 
sixty  days,  in  order  to  defeat  service  of  process." 

The  proposed  amendment  is:  "Add  to  the  end  of  the  rule 
the  following  words,  ^or  that  the  defendant,  whose  property  is 
sought  to  be  attached,  is  a  foreigner  or  is  a  nonresident  of  the 
island  of  Porto  Kico.^ " 

It  certainly  would  not  do  to  make  it  Embrace  every  defend- 
ant who  is  a  foreigner.  For  instance,  there  are  many  Spaniards 
in  the  island  who  have  ample  property,  and  this  would  author- 
ize an  attachment  against  it.  When  I  prepared  the  rule  there 
was  a  question  in  my  mind  whether  I  could  make  nonresidence 
a  ground  of  attachment.  I  looked  into  the  question  then  enough 
to  conclude  that  it  was,  at  least,  debatable  ground,  and  that  I 
had  better  leave  it  out. 

I  have,  since  then,  made  a  thorough  examination  of  the  ques- 
tion, and  am  of  the  opinion  that  this  court  has  no  power  to  do 
so.  The  United  States  law,  to  wit,  §§  914,  915  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat,  1901,  p.  68-^),  adopting  state  proc- 
ess, adopt  forms  and  modes  only  so  far  as  the  person  is  in 
reach  of  the  process,  and  do  not  enlarge  the  jurisdiction ;  and  the 
right  to  attach  property  to  compel  the  appearance  of  persons  can 
be  used  only  when  such  persons  are  amenable  to  process  in  per- 
sonam. The  United  States  law  does  not  provide  for  compul- 
sive process  against  one  unless  he  be  an  inhabitant  of  or  found  in 
the  district 

Section  739,  United  States  Revised  Statutes,  provides :  "See. 
739.  Except  in  the  cases  provided  in  the  next  three  sections,  no 
person  shall  be  arrested  in  one  district  for  trial  in  another,  in 
any  civil  action  before  a  circuit  or  district  court;  and  except  in 
the  said  cases,  and  the  cases  provided  by  the  preceding  section. 
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no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
an  inhabitant  of  the  United  States,  by  any  original  process,  in 
any  other  district  than  that  of  which  he  is  an  inhabitant,  or  in 
which  he  is  found  at  the  time  of  serving  the  writ." 

In  other  words,  jurisdiction  to  institute  suits  by  foreign  at- 
tachments is  not  given  to  the  United  States  courts. 

The  leading  case  upon  this  subject  is  Toland  v.  Sprague,  12 
Pet.  300,  9  L.  ed.  1093.     See  also  2  Desty,  Fed.  Proc.  851. 

In  suits  to  enforce  liens  for  purchase  money  and  mortgages, 
for  partitions,  etc.,  the  mode  of  notifying  the  defendant  by  pub- 
lication is  specially  provided  for  by  statute. 

It  struck  me  at  first  as  an  anomaly,  if  a  suit  could  not  be 
brought  to  attach  the  property  of  a  nonresident;  but  I  found 
upon  examination  that  such  jurisdiction  over  a  defendant  aeems 
never  to  have  been  given  by  the  United  States  laws. 
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UNITED  STATES 

V. 

UKSULl  FEKNANDEZ. 


Cbtminal  Law — Jeofabdt. 

If  one  be  arraigned,  and  plead  in  a  court  of  competent  jurisdiction,  a  Jury 
be  impaneled  and  sworn,  and  he  is  put  upon  trial  upon  a  valid  infor- 
mation or  indictment,  he  is  in  jeopardy;  and  once  in  jeopardy  ia  a 
bar  to  a  second  prosecution  for  the  same  offense. 

April  23,  1903. 


-,  District  Attorney,  for  plaintiflF. 


Mr.  F,  L.  Comwell  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

A  plea  of  former  jeopardy  is  presented  in  this  case.  A  de- 
murrer is  filed  to  it.  It  appears  that  an  information  was  filed 
by  the  district  attorney  against  the  defendant,  and  also  a  separate 
information  relative  to  the  same  transaction  against  one  Fred- 
erick James. 

Upon  motion  of  the  district  attorney  the  information  against 
Fernandez  was  dismissed,  and  thereupon  a  joint  information 
was  filed  against  both  said  parties,  charging  them  in  one  count 

Former  jeopardy.  As  to  former  jeopardy  by  reason  of  the  discharge 
of  the  jury  in  the  prisoner's  absence,  see  editorial  note  to  Upchurch  ▼. 
Texas,  44  L.  R.  A.  694;  as  to  former  jeopardy  in  general,  see  editorial 
notes  to  United  States  v.  Perez,  6  L.  ed.  LT.  8.  165;  Re  Lange,  21  L.  ed. 
U.  S.  872. 
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with  stealing,  and  in  the  second  eoimt  with  roeeiving  stolen  prop- 
erty. The  defendant,  Fernandez,  entered  objection  to  the  in- 
formation on  the  ground  that  it  charged  a  felony,  and  that 
the  prosecution  should  be  by  indictment.  Both  defendants  were 
arraigned,  pleaded  not  guilty ;  the  jury  were  sworn ;  the  defend- 
ants then  again  moved  to  quash  the  information  upon  the  same 
ground,  and  thereupon  the  district  attorney  dismissed  it,  and 
thereafter  filed  a  separate  information  against  the  defendant, 
Fernandez,  to  which  there  is  now  the  plea  of  former  jeopardy. 

While  there  is  some  conflict  of  decision,  it  is  the  general  ju- 
dicial opinion  that  if  one  bt^  arraigned,  and  plead  in  a  court  of 
competent  jurisdiction,  a  jury  be  impaneled  and  sworn,  and  he 
be  put  upon  trial  upon  a  valid  information  or  indictment,  he  is 
in  jeopardy ;  and  once  in  jeopardy  bars  a  second  prosecution  for 
the  same  offense.  If  the  information  be  invalid,  it  cannot,  how- 
ever, fonn  a  basis  for  a  proceeding  which  v/ill  create  jeopardy, 
and  bar  a  second  prosecution.  In  this  case,  however,  the  first 
count  of  the  information  upon  which  the  defendants  were  first 
arraigned  could  undoubtedly  have  been  pro-^ecuted  by  informa- 
tion, and  an  indictment  was  not  necessary. 

The  court  may  in  a  case  of  necessity,  as  where  a  juryman  be- 
comes sick,  or  the  jury  fails,  after  due  consideration,  to  agree, 
discharge  the  jury,  and  upon  a  second  trial  the  plea  of  former 
jeopardy  is  not  available.  Logan  v.  United  States,  144  tJ.  S. 
263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  677 ;  Thompson  v.  United 
States,  155  U.  S.  271,  39  L.  ed.  146,  15  Sup.  Ct.  Rep.  73. 

Upon  the  facts  of  this  case,  however,  the  jeopardy  began 
when  the  jury  was  completed  and  sworn  upon  the  fonner  in- 
formation, as  one  count  of  it  was  valid ;  and  the  entry  of  the 
nolle  prosequi  thereafter  operated  in  law  as  an  acquittal. 
Bishop,  Crim.  Law,  §§  1015,  1016. 

The  demurrer  to  the  plea  herein  is,  therefore,  overruled. 
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Beaupied  v.  Gallart. 


JOSEPH  H.  BEAITPIED 

17. 

SABINA  GALLAKT. 


New  Trial — Fokfeiturb. 

1.  A  deed  conveying^  land  is  not  annulled  ipso  facto  by  the  failure  to  per- 

form a  condition  subsequent  concerning  the  price,  unless  the  intent 
to  work  a  forfeiture  is  clearly  shown  in  it. 

2.  At  common  law,  upon  breach  of  condition  of  forfeiture,  a  demand  of 

possession  or  re-entry  was  necpRsary. 

3.  In  this  instance  compliance  with   the  subsequent  condition  had  been 

waived. 

May  4,  1901. 


Messrs.  Pettingill  &  Kecdy  for  plaintiflF. 
Mr.  F.  H.  Dexter  for  defendant 

Holt,  Judge,  delivered  tlie  following  opinion: 

The  motion  for  a  new  trial  is  based  mainly  upon  a  ground 
that  was  not  urged,  unless  indirectly,  upon  the  trial.  Certainly 
it  was  not  then  pressed,  and  no  charge  tc  the  jury  upon  that 
point  was  asked. 

The  consideration  of  the  deed  of  March  12th,  1891,  from  the 
plaintiff  to  Sabina  Gallart,  was  the  payment  of  $800  cash  and 
ten  thousand  cocoanuts  to  be  sent  each  year  to  a  third  party  or 
his  heirs.  And  it  then  provides:  It  is  understood  the  failure  to 
do  so  will  involve  the  annulment  of  the  contract,  or  will  annul 
the  contract. 
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It  is  claimed  the  failure  to  send  the  cocoanuts  each  year  con- 
stituted such  a  breach  of  a  subsequent  condition  of  the  contract 
that  it  ipso  facto  worked  a  forfeiture ;  and  that  the  right  to  the 
possession  of  the  property  at  once  reverted  to  the  plaintiff. 

Waiving  altogether  the  question  whether  the  Spanish  law  of 
Porto  Rico  does  not  control  this  question,  under  which  no  for- 
feiture would  arise,  there  were  no  apt  words  employed  to  work 
ipso  facto  a  forfeiture.  There  are  no  words  declaring  that  the 
failure  to  pay  the  cocoanuts,  which  were  the  balance  of  the  pur- 
chase money,  shall  render  the  contract  void.  At  common  law, 
upon  the  breach  of  a  condition  forfeiting  a  party's  right,  there 
had  to  be  a  demand  of  possession  or  re-entry  to  enforce  it 

Conceding  that  in  modem  practice  the  bringing  of  an  eject- 
ment, as  has  been  done  in  this  instance,  is  equivalent  to  this  de- 
mand or  re-entry,  yet  the  language  of  this  deed  implies  that  some 
legal  steps  were  to  be  taken  to  annul  the  contract.  The  law  in- 
clines against  a  forfeiture,  and  conditions  to  work  one  should  be 
strictly  construed;  they  should  be  express  and  explicit.  Here 
the  stipulation  was  for  the  benefit  of  a  third  party ;  no  clear  in- 
tent is  shown  by  apt  words  to  work  a  forfeiture;  there  is  no 
reservation  of  a  right  of  re-entry;  or  that  for  the  nonfulfil- 
ment  of  the  condition  the  conveyance  should  be  null ;  but  the 
parties  by  the  language  employed  appear  to  have  had  in  mind 
a  rescission  of  the  contract  for  the  failure  by  legal  proceedings. 
It  is,  moreover,  shown  by  written  evidence,  admitted  without 
objection,  that  the  plaintiff  in  writing  signed  by  him,  subsequent 
to  the  making  of  the  deed,  waived  compliance  with  this  con- 
dition of  the  contract.  There  was  no  expectation  or  intention 
of  forfeiture  upon  his  part,  and  he  delayed  for  years  before  this 
action  was  brought 

The  motion  for  a  new  trial  is  overruled. 
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BENJAMIN  J.  HORTON 

V. 

MUNICIPALITY  OF  AGUADILLA  ET  AL 


GABNISHII BNT  OF  MUNICIPAL  FUNI>6 — PUBUC  OFFICEB. 

1.  A  ministerial  officer  in  official  possesBion  of  public  money  is  not  sub- 

ject to  garnishment. 

2.  The  insular  government,  although  it  may  sue  and  be  sued,  cannot  be 

charged  as  garnishee  as  to  a  fund  due  through  its  disbursing  officer  to 
a  municipality. 

3.  Money  devoted  to  the  purpose  of  carrying  on  a  municipal  government 

cannot  be  seized  by  garnishment,  as  it  may  be  necessary  to  its  exist- 
ence; but  it  can  be  compelled  by  mandamus  to  pay  ita  debts. 

March  9,  1903. 


Messrs.  Horton  &  Comwell  for  complainant 

Holt,  Judge,  delivered  the  following  opinion: 

The  plaintiff,  Benjamin  J.  Horton,  has  a  money  judgment  at 
law  in  this  case  against  the  municipality  of  Aguadilla.  Execu- 
tion thereon  has  been  returned  "no  property ;"  and  in  order  to 
satisfy  it  he  has  garnished  money  in  the  hands  of  the  Treasurer 
of  Porto  Rico  to  which  said  municipality  is  entitled,  and  which 


Mandamus — to  compel  payment  of  municipal  debt.  As  to  mandamus 
to  compel  payment  of  municipal  debt  by  custodian  of  municipal  funds,  see 
editorial  note  to  Ray  v.  Wilson,  14  L.  R.  A.  773. 


458  PORTO  RICX) 

Horton  v.  Aguadilla. 

was  collected  by  said  garnishee  under  authority  of  law,  and  for 
the  purpose  of  meeting  its  municipal  expenses. 

The  affidavit  upon  which  the  garnishment  is  based  states  that 
the  money  is  held  by  the  defendant,  Willoughby,  as  Treasurer  of 
Porto  Rico.  Does  the  garnishment  lie  ?  Is  the  insular  Treas- 
urer subject  to  garnishment?  If  so,  is  this  fund  raised  for 
municipal  purposes  liable  to  garnishment  ?  The  case  is  submit- 
ted upon  an  agreed  state  of  facts  as  to  these  questions. 

It  has  often  been  held  that  money  in  the  hands  of  a  sheriff, 
or  clerk  of  a  court,  or  its  receiver,  or  other  like  officer,  is  not  sub- 
ject to  garnishment.     The  reason  is  that  it  is  in  custodia  legis. 
This,  however,  is  not  the  case  with  this  fund.     The  insular 
Treasurer  is,  however,  the  disbursing  officer  of  the  insular  gov- 
ernment.    It  is  the  English  rule  that  a  ministerial  officer  in  of- 
ficial possession  of  money  is  not  subject  to  garnishment    This  is 
the  weight  of  authority  in  this  coimtry.     For  instance,  money  in 
the  hands  of  a  county  treasurer  due  to  a  juror,  or  money  in  the 
sheriff's  hands  going  to  a  jailer  for  his  services,  or  in  those  of  a 
public  officer  due  to  a  public  school  teacher,  cannot  be  garnished. 
The  cases  rest  both  upon  the  groimd  that,  if  the  disbursing  of- 
ficers of  a  government  were  liable  to  garnishment,  it  would,  at 
least,  embarrass  the  public  service,  and  perhaps  prove  very  in- 
jurious to  it ;  and  this  would  also  be  true  if  the  fund  itself  could 
be  seized.     The  officer  holding  money  derives  his  authority  to  do 
so  from  the  law ;  and  the  law  also  directs  how  and  to  whom  he 
shall  disburse  it.     It  is  inconsistent  with  the  public  interest  or 
the  proper  administration  of  public  affairs  that  he  should  be  lia- 
ble to  constant  interruption  in  his  public  duties,  and  required  to 
answer  in  the  courts  as  to  the  funds  in  his  hands,  payable  by  law 
in  a  certain  way.     It  is  against  public  policy  to  draw  govern- 
ment officials  into  controversies  in  which  the  government  hat 
no  concern,  and  thus  divert  public  moneys  from  the  channel 


FEDERAL  REPORl'S.  459 

Horton  v.  Aguadilla. 

through  which  they  are  required  to  flow.  If  a  disbursing  of- 
ficer of  the  government  were  constantly  liable  to  garnishment, 
and  by  every  creditor  of  a  debtor,  a  purser  in  the  Navy,  or  a 
paymaster  in  the  Army,  for  instance,  would  be  liable  to  it. 
Merely  to  state  the  case  suggests  the  reason  why  it  should  not 
be  allowed.  It  would  arr«3st  the  operation  of  the  government. 
It  was,  therefore,  held  in  the  case  of  Buchanan  v.  Alexander,  4 
How.  20,  11  L.  ed.  857,  that  it  could  not  be  done,  being  counter 
to  public  policy.     Drake,  Attachm.  §§  493-512. 

It  is  urged  that  the  body  politic,  known  in  the  organic  act 
creating  civil  government  in  Porto  Rico  as  the  "People  of  Porto 
Rico,"  is  given  power  to  sue  and  be  sued,  and  that  therefore  the 
insular  Treasurer  is  subject  to  garnishment  But  even  where 
a  state  has  provided  by  law  for  its  being  e.ued,  it  is  not  charge- 
able as  the  garnishee  of  one  of  its  public  officers  as  to  a  salary 
due  him.  Equally  <*o  in  this  case  the  insular  government  cannot 
be  charged  as  a  garnishee  as  to  a  fund  due  through  its  disbursing 
ofiicer  to  a  municipality.     Drake,  Attachm.  §  516a. 

Again,  the  money  sought  to  be  attached  is  devoted  by  law  to 
the  purpose  of  carrying  on  the  municipal  government.  If  it 
were  liable  to  garnishment  by  each  and  all  of  its  creditors,  it 
might  paralyze  the  municipal  government.  While  the  munici- 
pality can  and  ought  to  be  made  to  pay  its  debts,  it  cannot  be 
done  by  a  seizure  of  funds  which  may  at  the  time  be  necessary 
to  its  very  existence.  This  would  defeat  the  policy  of  the  law. 
It  would  stop  the  government. 

It  appears  the  debt  upon  which  this  judgment  is  based  has 
been  owing  since  October,  1898.  The  municipality,  by  its 
ayuntamiento,  allowed  it.  It  recognized  it  officially  more  than 
once.  It  is  for  medicines  furnished  to  its  poor ;  and  there  is  no 
question  as  to  the  justice  of  the  claim.  It  is  the  duty  of  the 
municipality,  by  §  57  of  the  local  municipal  laws,  to  provide  in 
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its  budget  for  the  pavment  cf  any  liability  of  the  previous  year. 
Judgment  was  rendered  for  this  debt  at  the  October,  1901,  term 
of  this  court  The  city  should  at  once  provide  for  its  payment. 
If  it  refuses  or  neglects  to  do  so,  after  demand,  for  an  unreason- 
able time,  it  may,  undoubtedly,  be  compelled  by  mandamus  or 
other  proper  remedy.  Its  payment,  however,  cannot  be  enforced 
in  the  manner  now  attempted ;  and  the  attachment  is,  therefore, 
discharged  at  the  costs  of  the  plaintiff. 
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IN  EE  A.  RAUCHEXPLAT,  Bankrupt 


Bankrupt's  Books — Omission  of  Propebtt  fbou  Schedule. 

1.  A  bankrupt  may  be  examined  and  cross-examined  like  any  other  wit- 

ness. 

2.  Failure  to  keep  books  of  account  from  which  a  bankrupt's  true  condi- 

tion may  be  ascertained,  must  have  been  with  a  fraudulent  intent  to 
conceal  his  true  financial  condition  and  in  contemplation  of  bank- 
ruptcy. 

3.  The  law  does  not  contemplate  that  his  books  must  be  kept  in  the  most 

scientific  manner,  but  only  so  the  condition  of  his  affairs  may  be  as- 
certained. 

4.  An  omission,  fraudulently   made,    from   a   sworn   schedule   of   property, 

oonstitutes  a  false  oath,  and  is  ground  for  refusing  a  discharge. 

June  12,  1902. 


Mr,  F.  H,  Dexter,  attorney'  for  opposing  creditors. 

Mr.  J.  M.  Keedy,  attorney  for  bankrupt 

HoLT^  Judge,  delivered  the  following  opinion : 

••  The  bankrupt  filed  his  p<3tition  for  a  discharge  on  March  13th, 
1902.  Some  of  his  creditors  filed  specifications  in  opposition 
thereto  on  March  »31st,  1902.  Objections  thereto  were  sustained 
save  so  far  as  they  set  up  that  he,  having  been  a  mer- 
chant, had  failed  to  keep  ]>roper  books  of  account  from  which 
the  true  condition  of  his  business  might  be  ascertained.    Leave 
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was  given  to  amend  the  sc^cond  ground  of  the  specificationi^, 
Avhieh  also  related  to  the  alleged  failure  to  keep  proper  books. 
The  cause  was  referred  to  the  referee,  with  direction  to  hear  and 
report  the  evidence,  together  with  his  findings,-  to  the  court. 
During  the  progress  of  the  investigation  before  the  referee, 
amended  specifications  were  filed  which  set  up,  inter  alia,  that 
the  bankrupt  had  made  a  false  oath  by  stating  in  his  petition  and 
schedules  that  he  had  surrendered  all  of  his  property.  This  ob- 
jection came  late,  but  the  referee  considered  it,  and  the  court 
will  do  so.  In  the  progress  of  the  hearing  before  the  referee  he 
ruled  that  the  objecting  creditors  must  produce  their  evidence, 
and  could  not  examine  the  bankrupt  relative  to  his  books  until 
they  had  done  so.  This  was  error.  He  may  be  examined  and 
cross-examined  like  any  other  witness.     Bankrupt  Law,  §  21. 

Much  latitude  should  be  allowed  as  to  his  examination.  This 
is  often  necessary  to  unearth  fraud ;  and  the  bankrupt  should  at 
all  times  be  willing  to  submit  to  examination  as  to  hie  aflFairs. 
He  should,  of  course,  be  protected  against  unreasonable  exami- 
nation; and  if  it  be  already  full  apparently,  an  application  to 
further  examine  him  may  properly  be  refused.  The  bankrupt 
law,  however,  looks  to  a  full  investigation.  Under  it  other  per- 
sons may  be  examined,  and  even  their  lx)oks  of  account,  in  or- 
der to  show  that  they  have  funds  belonging  to  the  bankrupt. 
The  errpr  indicated  is  not  material,  however,  in  this  instance, 
as  it  appears  from  the  record  that  before  the  investigation  closed 
the  bankrupt  was  fully  exfunined  and  cross-examined. 

He  had,  for  some  eight  years  prior  to  1 899,  been  a  merchant. 
He  then  obtained  what  is  known  under  the  local  law  as  a  "sus- 
pension of  payments,"  and  became  a  salaried  clerk  for  Fritze, 
Lundt,  &  Company.  The  referee  allowed  witnesses  as  to  his  ac- 
count with  them,  and  the  attorney  for  the  creditors  was  allowed 
to  examine  their  books  as  to  it.     The  bankrupt  law  provides  that 
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a  bankrupt  shall  be  discharged  unless  he  liaH  (1),  with  fraudu- 
lent intent  to  conceal  his  true  financial  condition  and  in  con- 
templation of  bankruptcy,  failed  to  keep  books  of  accoimt  from 
which  his  true  condition  may  be  ascertained;  or  (2)  has  con- 
cealed, while  a  bankrupt,  from  his  trustee,  any  property  belong- 
ing to  his  estate  in  bankruptcy ;  or  (3)  has  made  false  oath  in  re- 
lation to  the  proceedings  in  bankruptcy.  Bankrupt  Law,  §§ 
14-29. 

It  is  claimed  the  bankrupt  not  only  failed  to  keep  proper 
books  of  account,  but  that  in  his  sworn  schedules  of  all  his 
estate  he  failed  to  state  that  he  had  two  policies  of  life  insur- 
ance; and  thereby  made  ti  false  oath.  These  are  the  only 
grounds  of  objection  that  can  be  considered,  as  none  others  are 
presented  by  the  record.  In  fact  the  grounds  upon  which  a 
discharge  can  be  refused  are  very  much  limited  by  the  bankrupt 
law.  In  order  that  a  discharge  may  be  refused  by  reason  of  the 
failure  to  keep  books  of  account  from  which  the  bankrupt's  true 
condition  may  be  ascertained,  it  must  have  been  with  a  fraudu- 
lent intent  to  conceal  his  true  financial  condition  and  in  con- 
templation of  bankruptcy.  The  referee  found  that  this  was  not 
the  case  in  this  instance.  The  account  books  of  the  bankrupt 
were  mainly  kept  by  his  employees.  They  appear  to  have  been 
kept  in  an  informal  manner,  but  yet  it  is  not  shown  that  his 
true  condition  cannot  be  apcertained  from  them.  There  has 
been  no  attempt  to  balance  them ;  and  it  is  shown  that  upon  some 
one  or  the  other  of  his  books  all  of  his  business  transactions  were 
entered.  It  is  possible,  therefore,  to  arrive  at  his  financial  con- 
dition from  them ;  and  it  is  quite  evident  there  was  no  fraudu- 
lent intention  upon  his  parr,  by  the  way  they  were  kept,  to  con- 
ceal his  condition.  The  manner  of  keeping  them  is  explained, 
and  is  not  suspicious.  It  is  not  required  that  a  bankrupt's 
books  shall  be  found  to  have  been  kept  in  the  most  scientific 
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manner,  but  only  in  such  a  way  that  the  condition  of  his  affairs 
may  be  ascertained ;  and  even  if  badly  kept,  it  is  not  ground  for 
refusing  a  discharge  unless  there  was  a  fraudulent  purpose  in 
connection  with  them  upon  the  part  of  the  bankrupt. 

Clear  and  convincing  evidence  is  required  to  refuse  a  dis- 
charge upon  the  ground  that  a  bankrupt  has  made  a  false  oath, 
and  omitted  property  from  his  schedule.  There  is,  however, 
no  doubt  that  the  verification  of  schedules  from  which  valuable 
property  has  been  knowingly  omitted  constitutes  a  false  oath  iiii- 
der  subd.  2,  §  29  b,  of  the  bankrupt  act;  but  the  omission  must 
have  been  made  with  fraudulent  intent  Re  Eaton,  110  Fed. 
731. 

The  burden  of  showing  omission  is  on  the  creditor  objecting 
to  the  dischai^;  but  when  once  shown,  a  prima  facie  case  is 
made  out,  and  the  bankrupt  should  explain  it.  The  law  re- 
quires that  he  should  in  good  faith  bring  his  entire  property  into 
court;  no  mala  fides  must  appear;  he  must  act  with  absolute 
honesty ;  then  the  law  relieves  him  from  misfortune,  and  gives 
him  a  discharge.  If  he  is  scheming  to  hold  property  and  be  re- 
lieved from  his  debts,  he  is  not  entitled  to  consideration  from 
the  court.  It  is  shown  that  there  were  two  policies  of  insurance 
upon  his  life  for  $5,000  each,  in  the  Sun  Life  Insurance  Com- 
pany, of  Canada.  One  was  issued  February  24th,  1894,  and 
the  other  August  4th,  1896,  he  being  thirty-five  and  thirty-seven 
years  old,  respectively,  at  their  issual.  Each  is  payable  to  his 
wife  and  children  sixty  days  after  proof  of  his  death  shall  be  fur- 
nished to  the  company.  One  is  an  ordinary  life  policy; 
while  the  payment  of  premiums  upon  the  other  is  to  last  but 
twenty  years.  A  commuted  policy  may  issue  as  to  each  of  them 
after  a  certain  period.  They  do  not  appear  subject  to  any  cash 
snrrendeV  value  or  assignment  There  is  no  doubt  that  life  in- 
surance payable  to  a  bankrupt,  or  in  case  of  death  before  ma- 
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turity  to  his  wife,  but  by  the  terms  thereof  assignable,  vests  a 
property  right  or  pecuniary  interest  in  the  bankrupt,  which 
passes  to  his  trustee ;  and  this  is  true  even  though  the  policy  does 
not  provide  for  a  surrender  value.     Re  Slingluff,  106  Fed.  154. 

These  policies,  however,  are  of  a  different  character.  Each 
of  them  is  payable  only  to  the  wife  and  children  within  sixty 
days  after  the  death  of  the  insured.  They  had  no  surrender 
value,  and  it  does  not  appear  that  the  bankrupt  had  any  pecun- 
iary interest  in  them.  Even  admitting  that  he  had,  it  was  not  an 
appreciable  interest,  but  so  vague  and  uncertain  that  a  charge 
of  fraudulent  concealment  cannot  fairly  be  predicated  on  the 
omission  of  the  policies  from  his  schedules.  The  omission  even 
then  would  not  be  incompatible  with  honesty  of  purpose ;  and  he 
could  well  have  believed  in  good  faith  that  he  had  no  assignable 
interest  in  them.  Ordinarily,  when  life  insurance  is  pay- 
able on  the  death  of  the  insured  to  someone  else  named,  it  is 
not  to  be  treated  as  a  part  of  his  estate,  and  subject  to  his  debts, 
but  is  payable  directly  to  the  beneficiary.  The  cases  upon  this 
subject  which  have  been  cited  by  counsel  for  the  creditors  re- 
lated to  policies  different  in  form  from  those  now  being  con- 
sidered. Some  of  them  provide  that  at  the  end  of  the  tontine 
period  the  insured  shall  have  certain  options.  He  may  receive 
at  a  certain  date  a  specified  sum,  contingent  upon  his  surviving 
to  that  date.  This  was  so  in  Re  Welling,  51  C.  C.  A.  151,  113 
Fed.  189,  which  counsel  cites  as  controlling  this  case.  There 
the  insured  unquestionably  had  a  pecuniary  interest  in  the  pol- 
icy which  passed  to  his  trustee.  In  the  case  now  presented, 
however,  the  bankrupt  had  no  interest  which  he  could  have  trans- 
ferred ;  he  had  no  interest  that  could  have  been  seized  under  ju- 
dicial process,  and  no  actual  pecuniary  interest  whatever  in  the 
policies. 

The  report  of  the  referee  is,  therefore,  confirmed,  at  the  cost 

of  the  objecting  creditors,  and  a  discharge  is  granted. 
Porto  Rico--30. 
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IN  RE  A.  RAUCHENPLAT,  Bankrupt 


JusisDicnoN — Bankruptcy — Local  Law. 

L  A  state  or  local  insolvent  law  is  not  enforceable  while  a  national  bank- 
ruptcy law  is  in  force. 

2.  The  proceedings  known  as  * 'suspension  of  payments"  do  not  constitute 
a  proceeding  under  the  bankruptcy  law  of  Porto  Rico.  Thc(y  are 
merely  new  contracts  between  debtor  and  creditors. 

March  31,  1902. 


Messrs,  Pettin^ill  &  Ready  for  petitioner. 

Messrs.  Dexter  &  Hord  for  creditors. 

Holt,  Judge,  delivered  the  following  opinion : 

Certain  creditors  of  the  bankrupt  move  to  dismiss  this  pro- 
ceeding for  want  of  jurisdiction.  The  basis  of  the  motion  is 
that  on  January  Slst,  1899,  he  obtained  in  the  insular  court  of 
first  instance  a  suspension  of  payments,  in  conformity  to  the 
Code  of  Conmierce  applicable  to  Porto  Rico.  This  was  after 
the  passage  of  the  United  States  bankrupt  law.     The  proceed- 


Bankruptcy.  As  to  effect  of  national  bankrupt  law  on  state  bankrupt 
and  insolvent  laws,  see  editorial  note  to  Sturges  v.  Crowninshleld,  4  L. 
ed.  U.  S.  529,  where  the  authorities  are  presented  and  discussed.  See  also 
editorial  note  to  State  ex  rel.  Strohl  v.  Su])erior  Court,  45  L.  R.  A.  177,  on 
the  relation  of  bankrupt  law  to  assignments  and  insolvent  proceedings 
under  state  laws. 
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ings  merely  gave  the  bankrupt  a  suspension  of  payment  of  his 
debts  for  three  years.  He  continues  to  administer  his  prop- 
erty ;  it  is  not  in  custodia  Icgis;  no  bankruptcy  is  declared.  A 
state  insolvent  law  is  not  enforceable  while  a  national  bank- 
ruptcy law  is  in  force.  It  is  suspended, — is  inoperative  during 
the  continuance  of  the  bankrupt  law, — at  least  so  far  as  it  cQXi' 
flicts.  Tua  V.  Carriere,  117  U.  S.  201,  29  L.  ed.  855,  6  Sup. 
Ct  Rep.  565. 

It  is  true  the  local  law  provides  that  in  the  event  the  bankrupt 
does  not  comply  with  the  terms  of  the  suspension  of  payments, 
the  creditors  may  proceed  to  bankruptcy.  The  act  creating  civil 
government  in  Porto  Rico  provides,  however,  that  no  local  law 
shall  remain  in  force  if  inconsistent  with,  or  in  conflict  with, 
the  laws  of  the  United  States  applicable  to  the  island.  In  my 
opinion,  the  proceedings  which  were  had  cannot  affect  the  opera- 
tion of  the  bankrupt  law  of  the  United  States  enacted  July  Ist, 
1898.  They  can  hardly  be  considered  as  constituting  a  proceed- 
ing under  the  bankrupt  law  of  Porto  Rico,  but  as  merely  a  new 
contract  with  the  debtor  by  which  be  had  a  certain  length  of  time 
within  which  to  settle  hi&  debts*  If  he  did  not  do  it,  then  he  was 
to  become  insolvent  or  a  bankrupt.  The  Paris  treaty  of  peace 
only  gave  the  Spaniards  residing  in  the  island  the  same  rights 
in  its  courts  as  its  citizens,  and  does  not  aflFeet  this  question. 
The  motion  to  dismiss  this  proceeding  is,  therefore,  overruled. 
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IN  RE  A.  RAUCHEXPLAT,  Bankrupt 


Specifications   in  Opposition  to   Dischabgb— Demubbeb  Thcbbio. 

1.  Specifications  should  be  so  concise,  definite,  and  specific  as  to  inform 

the  bankrupt  of  the  grounds  of  opposition  to  his  discharge.     It  ia 
not  sufficient  to  merely  follow  the  language  of  the  statute. 

2.  A  general  specifioation  of  failure  to  keep  proper  books  of  account  ia. 

however,   sufficient   to   raise   the  question   whether   books   were   kept 
showing  the  condition  of  the  bankrupt*s  business. 

April  19,  1902. 


Messrs,  Petiinrjill  &  Keedy  for  petitioner. 

Messrs.  Dexter  dc  Hord  for  creditors. 

Holt,  Judge,  delivered  the  following  opinion: 

The  demtirrer  to  the  original  specifications  filed  in  opposition 
to  a  discharge  of  the  bankrupt  was  sustained,  save  as  to  tho 
first  and  second  grounds,  which  are  as  follows:  (1)  Because  the 
said  Rauchenplat  has  failed  to  keep  such  books  of  account  or 
records,  from  which  his  true  condition  might  be  ascertained.  (2) 
Because  the  books  of  the  said  Raiichenplat  show  many  erasures, 
alterations,  and  doubtful  transactions;  and  they  have  not  been 
kept  in  due  and  orderly  course  of  business,  as  provided  by  the 
laws  in  force  in  Porto  Rico.  Such  books  show  that  money 
and  property  had  been  transferred  without  there  appearing  any 
corresponding  benefits  to  the  said  Rauchenplat. 
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It  was  overruled  as  to  the  first,  and  decision  reserved  as  to 
the  second,  ground,  with  leave  to  the  objectors  to  amend  and 
make  it  more  definite.  Upon  a  re-examination  the  court  is  sat- 
isfied that  the  demurrer  to  the  first  ground  should  have  been 
sustained  because  it  fails  to  aver  any  fraudulent  purpose  on  the 
part  of  the  bankrupt  This  is  required  by  §  14  of  the  bankrupt 
law.  The  amended  specifications,  however,  supply  this  defect, 
and  this  cause  is  now  submitted  upon  demurrer  to  them.  The 
first  ground  is  as  follows,  to  wit:  (a)  Because  the  said  Rau- 
chenplat has  knowingly  and  fraudulently  while  a  bankrupt  con- 
cealed from  his  trustee  and  creditors  property  belonging  to  his 
estate  in  bankruptcy. 

This  is  too  indefinite.  It  should  set  forth,  at  least  in  a  gen- 
eral way,  what  property  has  been  concealed.  Specifications 
should  be  concise,  definite,  and  specific.  They  should  be  suf- 
ficiently so  to  apprise  the  bankrupt  of  the  irrounds  of  opposition 
to  his  discharge.  It  is  not  sufficient  to  merely  follow  the  lan- 
guage of  the  statute.  The  facts  should  be  stated  in  order  that 
the  bankrupt  may  confess  or  join  issue.  No  intendment  should 
be  made  in  favor  of  the  pleader. 

The  second  and  third  grounds  are  as  follows:  (b)  Because 
he  has  made  a  false  oath  in  his  petition  and  schedules,  and  dur- 
ing the  conduct  of  these  proceedings,  in  that  he  has  sworn  that 
he  had  surrendered  all  of  his  property  to  the  trustee  and  credit- 
ors, and  has  presented  in  his  books  true  accounts,  when  as  a 
matter  of  fact  he  had  concealed  property,  and  had  not  presented 
true  accounts,  (c)  Because  the  said  Rauchenplat  has,  with 
fraudulent  intent  to  conceal  his  true  financial  condition,  and  in 
contemplation  of  bankruptcy,  destroyed,  concealed,  and  failed  to 
keep  such  books  of  account  or  records,  from  which  his  true  condi- 
tion might  be  ascertained. 

They  are,  substantially,  amendments  to  the  first  and  second 
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grounds  of  the  original  specifications.  If,  however,  they  were 
not  so,  the  court,  for  the  purpose  of  a  full  and  fair  investigation 
of  the  merits  of  this  application  for  discharge,  would  allow  the«i 
to  be  filed  as  within  the  ten  days  from  the  time  when  cause  had 
to  be  shown  against  the  discharge.  The  specification  as  to  fail- 
ure to  keep  proper  books  of  account  is  of  a  general  character,  but 
is  sufficient  to  raise  the  question  whether  books  were  kept  which, 
as  a  whole,  are  sufficient  to  show  the  course  or  condition  of  the 
bankrupt's  business. 

The  fourth  ground  of  the  amended  specification  is  as  follows: 
(d)  Because  he  has  paid  certain  creditors  in  full  in  preference 
of  these  petitioners,  with  intention  of  making  a  preference,  and 
while  insolvent;  among  others,  J.  Peiia  Chavarri  on  December 
10th,  1901,  to  whom  payment  in  full  was  made  of  a  balance  of 
$1,294.04;  and  to  Ramona  Alvarez,  same  date,  of  $705.76. 

The  demurrer  to  this  ground  is  sustained.  It  is  not  ground 
for  a  refusal  of  a  discharge. 

As  to  the  first  and  second  grounds  of  the  original  specifications 
as  amended  the  demurrer,  therefore,  is  overruled,  as  it  is  also  to 
the  ground  set  forth  in  the  second  ground  (b)  of  the  amended 
specifications. 
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m  RE  A.  BAUCHENPLAT,  Bankrupt 


Discharge  fbom  BxifKBUPTCT — Jurisdiction  or  Referee — ^Appeal — Fail- 
USE  TO  Schedule  Assets  and  Keep  Proper  Books  or  Account — 
Policies  of  Life  Insurance. 

1.  A   referee   in  bankruptcy  aids  the  court  like  a  master  in  chancery. 

He,  however,  has  no  jurisdiction  to  determine  an  application  for 
a  discharge. 

2.  It  is  not  required  that  the  bankrupt's  books  shall  be  kept  in  the  most 

scientific  manner,  but  only  in  such  a  way  that  his  condition  may  be 
substantially  ascertained;  even  if  badly  kept,  it  is  no  ground  for  re- 
fusing a  discharge  unless  fraudulent  purpose  on  the  part  of  the  bank- 
rupt appears. 

3.  A  bankrupt  is  not  guilty  of  having  sworn  falsely  or  of  fraudulent  in- 

tent in  failing  to  enumerate  in  his  schedule  of  assets  two  life  in- 
surance policies  on  his  own  life,  payable  only  after  proof  of  his 
death,  to  his  wife  and  children,  which  are  not  subject  to  assignment 
or  cash  surrender  value,  and  on  which  nothing  is  payable  to  him  in 
his  lifetime,  and  in  which  he  has  no  transferable  or  actual  pecuniary 
interest,  or  any  that  could  be  reached  by  judicial  process. 

4.  Specifications  must  be  clear  and  definite,  and  not  vague  and  general. 

Great  latitude  is  allowed  in  evidence  in  endeavoring  to  find  a  bank- 
rupt's assets;  but  the  court  or  referee  has  a  discretion  as  to  how  far 
this  should  proceed. 

February  2">,  1»03. 


Mr.  F.  H.  Dexter,  attorney  for  opposing  creditors. 

Messrs.  N.  B.  K.  Petiingill  and  /.  M.  Keedy,  attorneys  for 
bankrupt. 
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Holt,  Judge,  delivered  the  following  opinion: 

The  opinion  and  order  granting  a  discharge  was  entered  here- 
in on  June  12th,  1902.  Motion  for  n^hearing  was  made  on 
June  18th,  1902.  The  ground  of  it  is  that  the  referee  exceeded! 
his  jurisdiction  in  reporting  to  the  court  that  the  objections  of 
the  creditors  to  the  discharge  are  not  sustained  by  the  evidence 
taken  bv  him.  The  order  of  reference  directs  him  to  report  the 
facts,  with  the  evidence  taken,  to  the  court,  together  with  his 
findings  as  to  the  same. 

The  application  for  discharge  must,  by  §  14  of  the  bankrupt 
law,  and  general  order  in  bankruptcy  No.  12,  §  3,  be  heard  and 
decided  by  the  judge  of  the  court.  The  referee  has  no  jurisdic- 
tion to  determine  the  question ;  but  the  court  may  refer  the  case 
to  him  generally  for  a  report.  He  aids  the  court  like  a  master 
in  chancery.  He  cannot  finally  determine  the  question  of  dis- 
charge or  nondischarge ;  but  he  may  be  ordered  to  report  the 
facts  and  his  recommendation  or  conclusion  as  to  the  matter. 
This  is  merely  to  aid  the  judge,  and  the  court  then  determines 
the  matter.  The  practice  in  bankruptcy  is  much  like  that  in 
equity,  and  it  is  hardly  supposable  that  the  lawmaking  power  in- 
tended that  a  court,  if  it  saw  proper,  should  not  avail  itself  of 
such  aid.     Re  Kaiser,  99  Fed.  689. 

The  motion  for  a  rehearing  is,  therefore,  overruled. 

A  petition  of  the  opposing  creditors  asking  separate  findings 
of  fact  and  conclusions  of  law  was  also  filed  on  June  18th,  1902. 
When  the  opinion  herein  was  rendered,  thie  was  not  asked  by 
either  party ;  but  general  order  No.  36  in  bankruptcy  provides 
that  it  shall  be  done  in  every  case,  at  or  before  the  entering  of 
the  judgment,  in  which  either  party  is  entitled  to  take  an  appeal 
to  the  Supreme  Court  of  the  United  States.  It  waa  overlooked 
in  this  case.     No  discharge  has  been  issued  to  the  bankrupt. 
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The  order  heretofore  made  granting  a  discharge  is,  therefore,  set 
aside,  and  this  finding  of  facts  is  now  entered,  to  wit: 

The  bankrupt,  A.  Raiichenplat,  had  been  a  merchant  for  some 
eight  years  prior  to  January,  1899.  He  then  obtained  what  is 
known  under  the  local  law  as  a  '^suspension  of  payments."  After 
this  he  bought  no  goods  and  transacted  no  business  save  to  sell 
what  merchandise  was  on  hand  at  the  time  of  the  suspension  of 
payments,  and  make  collections  and  pay  his  creditors.  After 
the  suspension  of  pa\'ments  he  kept  no  regular  set  of  books,  and 
transactions  were  not  always  entered  when  they  occurred;  but 
all  of  his  business,  both  before  and  after  the  suspension,  is  shown 
in  some  nfanner  upon  his  books ;  in  other  w^ords,  they  were  in- 
formally kept.  They  were  mainly  kept  by  clerks,  and  the 
money  realized  was  paid  out  upon  his  debts.  It  is  evident  there 
was  no  purpose  on  the  part  of  the  bankrupt  to  keep  a  false  set  of 
books  or  to  conceal  his  condition.  The  manner  of  keeping  them 
is  explained,  and  is  not  suspicious. 

From  February  1st,  1899,  the  bankrupt  has  been  a  salaried 
clerk  with  a  banking  firm,  Fritze,  Lundt,  &  Company,  with 
whom  he  had  accounts  before  he  obtained  a  suspension  of  pay- 
ments. Full  opportunity  was  given  before  the  referee  to  ex- 
amine his  account  with  said  firm  prior  to  the  suspension  of  pay- 
ments; but  not  as  to  his  salary  account  since  then  with  them, 
the  nature  and  amount  of  which  was,  however,  fully  in  evidence. 
The  bankrupt  was  fully  examined  and  cross-examined. 

There  were  two  policies  of  insurance  upon  the  bankrupt's 
life  for  $5,000  each,  one  issued  February  24th,  1894,  and  the 
other  August  4th,  1896,  he  being  thirty-five  and  thirty-seven 
years  old,  respectively,  at  their  issuance.  Each  is  payable  only 
to  his  wife  and  children  sixty  days  after  proof  of  his  death.  One 
is  an  ordinary  life  policy,  while  the  payment  of  the  premium  up- 
on the  other  is  but  for  twenty  years.     A  commuted  policy  may 
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issue  as  to  each  after  a  certain  period.     They  are  not  subject, 
however,  to  assignment  or  enj  cash  surrender  value.     By  the 
contracts  nothing  is  payable  in  any  event  to  the  bankrupt  during 
his  lifetime,  and  he  has  no  transferable  interest  in  them.      These 
are  the  facts  to  be  considered  upon  the  hearing  of  the  objections 
by  the  creditors  to  the  bankrupt's  discharge, — and  upon  them  I 
base  the  following  conclusions :  First.  That  the  bankrupt  did  not, 
with  fraudulent  intent  to  conceal  his  true  financial  condition, 
and  in  contemplation  of  bankruptcy,  fail  to  keep  books  of  account 
from  which  his  true  condition  might  be  ascertained.  It  is  not  re- 
quired that  a  bankrupt's  books  shall  be  kept  in  the  most  scien- 
tific manner,  but  only  in  such  a  way  that  the  condition  of  his  af- 
fairs may  be  substantially  ascertained ;  and  even  if  badly  kept, 
it  is  not  ground  for  refusing  a  discharge  unless  there  was  a  fraud- 
ulent purpose  in  so  doing  on  the  part  of  the  bankrupt.  Second. 
That  he  is  not  guilty  of  having  sworn  falsely  in  failing  to  enu- 
merate the  two  policies  of  life  insurance  as  a  part  of  his  assets. 
Clear  and  convincing  evidence  is  required  to  refuse  a  discharge 
upon  this  ground.  !N'ot  only  must  there  be  an  omission  to  enumer- 
ate the  property  in  the  schedules,  but  there  must  be  a  fraudulent 
intent  to  do  so.    Re  Eaton,  110  Fed.  731.  When,  however,  the 
omission  is  once  shown  the  bankrupt  should  explain  it     He 
must  in  good  faith  bring  his  entire  property  into  court;  no 
mala  fides  must  appear ;  he  must  act  with  absolute  honesty ;  if 
he  does  so,  then  the  law  relieves  him  from  misfortune  and  gives 
him  a  discharge.     If  his  honesty  has  cringed  to  his  interest,  and 
he  is  scheming  to  hold  property,  and  yet  be  relieved  from  his 
debts,  he  is  not  entitled  to  consideration.     In  this  instance  the 
insurance  was  not  payable  to  him,  nor  was  it  assignable.     The 
policies  had  no  surrender  value,  and  the  bankrupt  had  no  pecun- 
iary interest  in  them.     Even  admitting  he  had,  it  was  not  ap- 
preciable, but  so  vague  and  uncertain  that  a  charge  of  fraudulent 
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concealment  cannot  fairly  be  predicated  upon  their  omission 
from  the  schedule.  It  cannot  well  be  presumed  any  fraud  was 
intended  by  him.  He  could  well  have  believed  in  good  faith 
that  he  had  no  interest  in  them,  and,  in  fact,  this  is  true.  He 
had  no  actiial  pecuniary  interest,  or  any  that  could  have  been 
reached  by  judicial  process.     Collier,  Bankr.  p.  470. 

It  may  be  added  that  the  specifications  of  objections  in  this 
case  raise  but  the  two  matters  above  considered ;  to  wit,  as  to  the 
bankrupt  having  failed  to  schedule  his  entire  assets,  and  his  hav- 
ing failed  to  keep  proper  books  of  account  In  fact  they  are, 
perhaps,  not  sufficient  to  raise  even  these  questions;  but  they 
have  been  considered.  Specifications  must  be  clear  and  definite, 
not  vague  and  general.  Great  latitude  should  be  allowed  in 
■evidence,  however,  to  find  a  bankrupt's  assets,  or  unearth  fraud ; 
but  the  court,  or  if  acting  by  its  referee,  has  a  discretion  how 
far  this  should  proceed,  and  the  referee  had  a  legal  discretion  as 
to  the  extent  of  the  examination  of  the  books  or  the  witnesses, 
and  it  does  not  appear  there  was  any  abuse  of  it 

A  judgment  will  be  entered  granting  the  bankrupt,  A  Kau- 
chenplat,  a  discharge. 
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LEOCADTO  TORRES,  etc. 

V, 

PONCE  RAILWAY  &  LIGHT  COMPANY. 


Opijvion  on  Demurrer  to  the  Declaration. 

The  right  to  sue  for  death  from  negligence  of  a  defendant,  by  persons  en- 
titled to  a  support  by  the  deceased,  has  not  been  changed  by  the  new 
Civil  Code  of  Porto  Rico,  as  article  1803  of  it  is  in  substance  the 
same  as  article  1902  of  the  former  Civil  Code,  and  article  213  of  it 
the  same  as  article  143  of  the  old  Code,  so  far  as  applicable  to  thia 


January  16,  1003. 


Mr.  C.  M.  Boerman  for  plaintiffs. 

Messrs.  Dexter  &  Hord  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

The  plaintiffs,  brother  and  sister,  sue  for  damages  for  injury 
to  their  brother,  resulting  in  death,  through  the  alleged  negli- 
gence of  the  defendant  in  the  operation  of  its  electric  cars  upon 
a  street  in  the  city  of  Ponce.  He  was  not  in  the  employ  of  the 
defendant  company,  and  his  death  resulted  almost  immediate- 
ly after  the  injury.  The  plaintiffs  aver  that  he  died  intestate, 
leaving  no  widow  or  issue :  that  they  are  his  only  heirs ;  that  they 
were  dependent  on  him  for  support ;  that  he  always  did  support 
them ;  and  that  they  are  now  destitute. 
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The  demurrer  presents  the  question  of  their  right  to  sue,  or 
to  maintain  this  action  upon  the  averments  of  the  declaration. 
This  court,  at  the  present  term,  in  the  case  of  Borrero  v.  Com- 
pania  Anonyma  de  la  Luz  Electrica  de  Ponce,  ante,  p.  142,  con- 
sidered the  question  of  the  right  of  a  widow  to  sue  for  the  death 
of  her  son  through  the  alleged  negligence  of  the  defendant.  It 
held  that  she  could  do  so.  The  opinion  in  that  case  upon  the 
question  is  referred  to  as  a  part  of  this  one. 

The  alleged  injury,  however,  in  this  case  occurred  since  the 
adoption  of  the  amended  Civil  Code  of  Porto  Rico,  and  it  is 
urged  that  if  the  correct  rule  was  announced  in  the  Borrero  Case, 
that  it  is  otherwise  under  the  present  law.  Although  the  amend- 
ed Civil  Code  was  enacted  months  ago,  it,  through  some  seem- 
ing neglect,  has  never  been  generally  furnished  to  those  by  law 
entitled  to  it,  or  put  in  general  circulation;  and  the  court  has 
been  imable  to  fully  examine  any  English  translation  of  it,  not 
having  one.  Article  1803  of  it  is,  however,  the  same  as  article 
1902  of  the  original  Cifvfil  Code;  also  article  213  of  the 
amended  Code  is  the  same  as  article  143  of  the 
original  Civil  Code,  so  far  as  applicable  to  this  case ;  and  by  it 
brothers  and  sisters  owe  to  each  other  a  support  when  for  any 
reason  not  chargeable  to  the  recipient  the  latter  is  not  able  to 
support  himself  or  herself.  There  has  been  no  such  change  of 
the  local  law  as  to  render  inapplicable  the  construction  given  by 
the  Supreme  Court  of  Spain  to  the  existing  Spanish  civil  law 
applicable  to  Porto  Rico,  and  which  law,  with  certain  qualifi- 
cations unnecessary  to  enumerate  here,  has  been  continued  in 
force  by  the  act  of  Congress  of  April  12th,  1900. 

The  demurrer  is  overruled. 
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PEDRO  PUEXTE  ET  AL 

V. 

NICOMEDES  MIRANDA. 


Equttt^Biix  fob  Specific  Pbbtobmancb— Demurbee-t-Adbquate 

AT   Law. 

1.  When   specific  performance  is  asked,  courts  will  weigh   with  gre&ter 

nicety  contracts  as  to  personalty  than  those  relating  to  realty. 

2.  If  specific  performance  is  sought  as  to  i^  chose  in  action  or  things  of 

a  merely  personal  nature,  it  will  not  be  granted  if  a  complete  remedy 
taiay  be  had  at  law  by  compensation  in  damages. 

3.  This  suit  is  not  to'  enforce  the  specific  performance  of  a  contract  further 

than  to  compel  the  defendant  to  execute  evidence  of  it.  If  the  obliga- 
tion, by  virtue  of  the  contract,  was  not  complete,  equity  will  not  aid 
to  complete  it.  If  complete,  the  i>arty  has  an  adequate  remedy  at  law. 
Whatever  rights  the  complainants  have,  exist  as  much  without  the 
instrument  as  with  it. 

May  18,  1904. 


Mr,  Charles  M.  Boerman,  solicitor  for  complainaBta. 

Messrs.  Pettingill  &  Leake,  solicitors  for  defendant 

Holt,  Judge,  delivered  the  following  opinion : 

On  or  about  August  25th,  1903,  pne  J.  A.  Merera  Colon,  the 

Specific  performance.  As  to  specific  performance  of  contract  for  sale  of 
•tock  in  corporation,  see  editorial  note  to  Ryan  v.  McLAne.  50  L.  R.  A.  501; 
as  to  effect  of  inability  to  perform,  upon  jurisdiction  of  chancery  to  decree 
specific  performance,  see  editorial  note  to  Morgan  v.  Bell,  16  L.  R.  A.  614. 
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son-in-law  of  the  defendant,  Nicoraedes  Miranda,  was  indebted 
to  certain  creditors,  of  whom  the  complainant  firms  were  two,  in 
the  sum  total  of  $1,124.  These  crieditors  were  about  to  sue 
him  when  the  defendant,  in  consideration  that  they  would  not 
do  so,  and  of  a  rebate  of  10  per  cent  upon  the  debt,  agreed  to 
pay  90  per  cent  of  said  sum,  to  wit,  $1,011.60,  and  to  execute 
therefor,  in  a  few  days,  a  public  notarial  writing  or  note  binding 
himself  to  pay  same  within  six  months  thereafter. 

The  two  complainant  firms  have  become  the  owners  of  all 
of  said  indebtedness. 

The  defendant,  Kicomedes  Miranda,  having  failed  to  execute 
the  note,  the  complainants  filed  this  bill  oh  October  2d,  1903, 
to  compel  the  execution  of  it.  The  defendant  has  demurred  to 
the  bill  upon  various  grounds,  arid  thereby  the  question  is 
raised  whether  it  is  a  proper  case  for  a  court  of  chancery  to  ex- 
ert its  power  to  compel  the  specific  performance  of  the  agree- 
ment 

The  question  has  been  ably  discussed  by  counsel,  pro  and 
con,  and  seems  to  be  res  nava  so  far  as  adjudged  cases  are  at 
hand. 

It  has  been  said  that  a  court  of  chancery  will  not  decree  a 
specific  performance  of  contracts  except  for  the  purchase  of 
lands,  or  matters  relating  to  the  realty,  or  those  of  a  permanent 
nature ;  and  that  where  the  contract  relates  to  a  chattel  and  com- 
pensation can  be  made  in  damages,  the  parties  will  be  left  to 
their  remedy  at  law.  But  notwithstanding  this  general  rule, 
many  cases  may  be  found  where  the  specific  performance  of 
contracts  relating  to  personalty  have  been  enforced  in  chancery. 
The  distinction  seems  to  be  that  courts  will  weigh  with  greater 
nicety  contracts  as  to  personalty  than  those  which  relate  to 
realty. 

A  court  will  decree  the  execution  and  delivery  of  a  deed  with 
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the  requisite  covenants  according  to  the  contract;  also  the  ex- 
ecution of  a  mortgage.  These  are  not  mere  personal  contracts, 
but  affect  the  realty.  This  remedy  is  not,  however,  confined 
absolutely  to  contracts  not  of  a  personal  character.  The  general 
rule  is  not  an  absolute  one.  And  while  the  general  practice  is 
not  to  entertain  jurisdiction  in  equity  for  the  specific  perform- 
ance of  an  agreement  as  to  a  chose  in  action  or  other  thing  of  a 
merely  personal  nature,  yet  the  rule  is  limited  to  cases  where 
adequate  compensation  in  damages  may  be  obtained  at  law. 
Various  cases  may  be  cited  to  illustrate  this.  Thus  equity  will 
compel  an  agent  to  indorse  a  note  where  upon  the  transfer  it  has 
been  omitted  by  design,  accident,  or  mistake.  2  Story,  £q.  § 
729. 

It  will  do  this  because  the  title  is  involved,  and  passes  by 
virtue  of  the  indorsement.  There  is  no  adequate  remedy  at  law 
in  such  a  case.  It  is  to  give  the  transaction  legal  effect,  and 
clothe  the  transferee  with  the  legal  title.     1  Story,  Eq.  §  99,  b. 

For  the  like  reason  it  will  compel  a  party  to  issue  certificates 
of  stock.  When  specific  performance  is  granted  relative  to  per- 
sonal acts,  it  should  be  confined  to  cases  where  there  is  no  ade- 
quate remedy  at  law.  In  such  a  case,  if  in  conscience  the  party 
should  comply,  if  a  duty  rests  upon  him  to  perform, — one  which 
he  cannot  refuse  without  manifest  wrong, — then  he  should  be 
compelled  to  do  so.  Otherwise  there  is  a  wrong  and  no  adequate 
remedy.  But  where  specific  performance  is  sought  as  to  a 
chose  in  action  or  things  of  a  merely  personal  nature,  it  will  not 
be  granted  if  a  complete  remedy  may  be  had  at  law  by  compensa- 
tion in  damages.    2  Story,  Eq.  §  718. 

This  suit  is  not  to  enforce  the  specific  performance  of  a  con- 
tract further  than  to  compel  the  defendant  to  execute  evidence 
of  it. 

If  the  obligation  by  virtue  of  the  contract  was  not  complete, 
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equity  will  not  aid  to  complete  it  If  it  was  complete,  no  rea- 
son is  perceived  why  the  party  has  not  an  adequate  remedy  at 
law.  It  is  not  a  criterion  for  specific  performance  that  a  ^^Tit- 
ing  may  be  of  special  advantage  to  a  party.  If  the  contract  be 
valid,  it  matters  not,  so  far  as  an  adequate  remedy  is  concerned, 
whether  it  be  in  writing  or  not. 

It  is  true  the  Civil  Code,  art  1279,  of  Porto  Eico,  of  1889, 
as  well  as  its  present  Civil  Code,  §  1246,  provides  that,  if  the 
law  requires  the  execution  of  an  instrument  to  make  the  obli- 
gations of  a  contract  binding,  a  party  may  compel  the  other  to 
comply ;  but  it  is  not  claimed  a  writing  was  necessary  to  make 
this  alleged  contract  binding,  and  this  local  law  cannot  control 
the  equity  practice  of  a  United  States  court.  In  fact  there  is 
no  absolute  rule  of  law  for  the  specific  enforcement  of  contracts. 
It  is  not  a  matter  of  right  in  the  party,  but  of  sound  discre- 
tion in  the  court,  according  to  the  circumstances  of  each  particu- 
lar case,  and  depending  upon  whether  justice  can  be  fairly  and 
fully  otherwise  obtained.  It  is  this  which  gives  a  court  of 
chancery  its  jurisdiction  to  correct  mistakes.  If,  however,  one 
promises  for  a  sufficient  consideration  to  do  something,  for 
instance,  a  personal  act, — one  not  relating  to  realty  or  necessary 
to  the  transfer  of  title, — and  fails,  he  can  be  made  to  answer 
adequately  in  damages  by  action  at  law.  It  will  afford  him  full 
redress. 

No  reason  is  perceived,  or  any  particular  circumstances  shown 

to  exist,  that  render  this  impossible  in  this  case,  or  even  diffi- 

eult    Whatever  right  the  complainants  have  upon  the  defendant 

as  to  this  claim  exists  without  the  note  as  much  as  if  they  had 

one.    As  already  stated,  if  the  contract  be  not  complete,  equity 

will  not  aid  in  its  completion;  but  if  it  be  complete,  it  can  be 

satisfied  by  the  payment  of  money.     The  remedy  may  be  had 

in  an  action  at  law.     There  is  no  uncertainty  of  any  calcula- 
PoRTO  Rico — 31. 
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tion  of  damages, — ^tihiey  are  not  even  conjectural ;  and  in  such  a 
case  equity  should  not  extend  its  hand  to  give  relief  by  com- 
pelling specific  performance.    Pom.  Spec.  Perf.  §  47. 

For  the  reasons  indicated,  the  demurrer  is  sustained,  and  the 
complainants  declining  to  plead  further  this  cause  is  dismissed 
at  their  cost 
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JOSE  FERIfANDEZ 

V. 

ESMORIS  &  COMPANY. 


Injunction — Pbeventtve  Embabgo — ^Liens  on  Realty. 

Complainants  obtained  a  judgment  at  law  in  this  court  against  Juan 
Gonzalez  and  Gonzalez  &  Company.  Afterward,  but  before  execution 
and  levy  by  officers  of  this  court,  the  present  defendant,  Esmoris  & 
Company,  levied  an  attachment  from  an  insulr.r  court  on  the  real  prop- 
erty of  Juan  Gonzalez  and  Gonzalez  &  Company,  the  same  being  after- 
wards levied  on  and  sold  by  the  marshal  of  this  court.  The  judgment 
in  this  court  did  not  create  a  lien  on  the  realty. 

As  between  liens  arising  in  a  United  States  court  and  in  an  insular 
court,  the  first  created  holds.  In  the  absence  of  statute  making  judg- 
ments liens  the  first  execution  levied  holds.  At  common  law  judgments 
are  not  liens  on  real  estate. 

The  order  by  a  court  to  a  register  of  property  to  enter  a  cautionary 
notice  in  his  registry  against  sale  of  certain  real  estate  creates  a  lien 
on  it.  The  rendition  of  a  judgment  merely  does  not;  but  it  is  also 
created  by  the  execution  and  levy. 

March  16,  1903. 


Messrs,  Horton  &  Comtvell,  solicitors  tor  complainant; 

Mr.  J.  M.  Keedy,  solicitor  for  defendant 

Holt,  Judge,  delivered  the  following  opinion: 

The  bill  seeks  to  enjoin  the  defendant  from  selling,  by  pro- 
cedure in  the  insular  court,  certain  real  estate  by  virtue  of  an 
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embargo  therein.    The  injunction  is  now  asked  upon  due  notice. 
The  bill  presents  this  state  of  facts,  to  wit: 

At  the  December  term,  1901,  of  this  court,  at  ilayaguez, 
Fernandez  &  Company  obtained  a  judgment  at  law  against  Juan 
Gonzalez  and  Gonzalez  &  Company  for  $1,246.32  and  costs. 
The  verdict  was  returned  December  4th,  1901 ;  judgment  was 
entered  December  9th,  1901 ;  execution  issued  December  19th, 
1901;  was  levied  December  21st,  1901;  and  the  property  sold 
January  24th,  1902,  being  purchased  by  the  complainant ;  and 
a  marshal's  deed  was  made  to  him  February  19th,  1902 ;  and  he 
is  in  possession  of  the  property.  He  filed  a  bill  in  equity 
against  the  defendant  in  this  court  on  April  4th,  1902,  to  quiet 
his  title ;  and  it  is  now  pending. 

It  is  averred  in  the  bill  for  injunction  that  after  December 
9th,  1901,  the  defendant,  Esmoris  &  Company,  sued  out  a  pre- 
ventive embargo  in  the  insular  district  court  for  San  Juan, 
on  the  same  property  against  the  same  defendants,  Juan  Gon- 
zalez and  Gonzalez  &  Company,  and  had  it  properly  annotated 
in  the  register's  deed  books,  as  required  by  the  local  law;  in 
other  words,  attached  it.  The  complainants,  being  notified  in 
the  said  district  court  of  the  proposed  sale  under  the  embargo, 
appeared  in  the  said  court,  and  requested  an  adjudication  of 
the  said  property  to  them;  but  the  court  held  that  there  was  no 
ground  for  notification  to  tliem  of  the  sale.  On  appeal  to  the 
insular  Supreme  Court,  it,  on  December  15th,  1902,  directed 
the  insular  district  court,  if  the  property  appeared  to  be  regis- 
tered in  the  name  of  Fernandez  &  Company,  to  give  notice  to 
them,  and  cancel,  if  necessary,  any  record  in  their  favor  of  a 
date  later  than  the  registry  of  the  attachment  of  Esmoris  & 
Company.  The  insular  district  court,  in  conformity  thereto, 
has  ordered  compliance. 

It  will  be  noticed  that  the  bill  only  avers  that  the  embargo 
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of  Esmoris  &  Company  was'made  after  December  9th,  1901, 
which  was  the  date  of  the  judgment  in  this  court  It  does  not 
aver  it  was  made  either  after  execution  issued  from  this  court 
on  December  19th,  1901,  or  after  it  was  levied  on  December 
21st,  1901.  The  question  is,  therefore,  presented  whether  the 
judgment  in  this  court  created  a  lien  prior  to  the  embargo  of 
Esmoris  &  Company.  If  the  property  was  in  the  custody  of  this 
court  prior  to  the  embargo  in  the  insular  court,  then  it  would 
be  proper  to  enjoin  the  defendant  from  now  selling  it  through 
procedure  in  the  insular  court.  Where  liens  upon  property  arise 
in  a  United  States  court  and  also  in  a  state  court,  or  by  action 
of  its  officers  upon  process,  that  created  first  holds.  Thus,  in 
the  absence  of  statute  making  judgments  liens,  the  first  levied 
holds.  In  case  of  a  writ  from  a  United  States  court  and  also 
one  from  a  state  court,  the  first  one  levied  has  the  priority.  If 
this  were  not  so,  injurious  conflicts  of  jurisdiction  would  con- 
stantly arise.  At  the  common  law  judgments  are  not  liens  on 
real  estate.  A  judgment  in  a  United  States  court  is  a  lien  only 
in  the  same  manner  and  to  the  same  extent  as  it  may  be  such 
by  the  state  or  local  law.  2r,  Stat,  at  L.  857,  chap.  729  (U.  S. 
Comp.  Stat.  1901,  p.  701);  Eev.  Stat.  §  916  (U.  S.  Comp. 
Stat.  1901,  p.  684)  ;  Cooke  v.  Avery,  147  U.  S.  375,  37  L.  ed. 
209,  13  Sup.  Ct.  Kep.  340. 

By  the  local  law  when  a  defendant  is  declared  in  default,  or 
there  is  a  judgment  against  him,  an  attachment  of  his  real 
property  may  be  ordered.  This  attachment  of  real  property  is 
had  by  an  order  of  the  court  to  the  proper  register  of  property 
to  enter  a  cautionary  notice  against  the  property  with  prohibi- 
tion against  its  sale.  The  mere  declaration  of  default,  or  the 
judgment,  does  not  appear  to  create  a  lien  upon  a  defendant's 
real  estate.  The  order  to  the  proper  register  to  enter  a  cau- 
tionary notice  creates  it.     This  being  so,  the  rendition  of  a 
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judgment  merely  in  this  court  does  not  create  a  lien  upon  the 
defendant's  property.  It  arises  by  virtue  of  a  prior  levy  and 
execution  as  against  any  embargo  in  any  insular  court 

This  opinion  is,  of  course,  based  only  upon  the  averments 
of  the  bill,  and  cannot  affect  any  right  which  the  complainant 
may  have  the  right  to  assert  in  the  insular  court 

Injunction  refused. 
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MARIA  E.  ORTIZ,  DE  RODRIGUEZ 

V. 

JOSE  ANTONIO  VIVONI  ET  AL. 


Ik   Equitt   Pleadings — Limitation — ^Laches — ^Exceptions   to   Answer. 

1.  A  demurrer  must  be  decided  without  evidence  aliunde.    Other  pleadings 

cannot  be  resorted  to  in  aid  of  it;  and  it  is  not  settled,  even  whether 
exhibits  filed  with  the  pleading  can  be  considered  in  determining  it. 

2.  The  possession  of  one  tenant  in  conunon  is  the  possession  of  all;  and 

limitation  does  not  apply. 

3.  The   limitation  will   run,   however,   if  the  interest  of  the  eotenant   is 

denied  by  the  others;  and  thenceforth  he  stands  on  the  same  footing 
as  other  parties  in  equity,  and  must  show  that  he  acted  in  good  faith 
and  with  reasonable  diligence  to  call  a  court  of  conscience  into  activity. 
If  the  bill  shows  on  its  face  that  he  is  not  entitled,  by  reason  of  lapse 
of  time  and  his  ovm  laches,  to  relief,  advantage  may  be  taken  of 
it  by  demurrer.  Each  case  of  laches  must,  however,  be  judged  by 
its  own  circumstances. 

4.  An  exception  to  a  pleading  or  a  part  thereof  should  be  overruled  un- 

less the  same  is  entirely  irrelevant. 

March  23,  1904. 


Mr,  C.  M.  Boerman,  solicitor  for  complainant 

Messrs.  Pettingill  &  Leake,  solicitors  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion : 

This  is  a  bill  by  the  complainant,  Maria  E.  Ortiz,  for  the 
recovery  of  an  undivided  interest  in  certain  real  estate;  or,  if 
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it  does  not  admit  of  partition,  then  for  its  sale,  and  a  division 
of  the  proceeds ;  also  for  an  accounting  of  rents  and  profits.  The 
bill  avers  that  Tomas  J.  Ramirez,  being  the  owner  of  the  prop- 
erty, devised  the  undivided  one  eighth  thereof  to  his  foster 
daughter,  Felipa  Benecia,  and  the  remaining  seven  eighths  to 
his  seven  nieces,  which  seven  eighths  are  now  owned  by  the  de- 
fendants; that  his  foster  daughter  died  intestate  and  without 
issue,  being  at  the  time  an  infant,  on  September  20th,  1870; 
that  thereby  the  complainant  inherited  her  undivided  interest; 
that  the  complainant  received  the  rents  and  profits  of  her  poi^ 
tion  up  to  October,  1871,  but  that  since  then  her  co-owners  have 
withheld  the  same.  The  bill  does  not  set  out  the  provisions  of 
the  will  of  Tomas  J.  Ramirez,  or  make  it  an  exhibit 

The  defendant,  Angela  Ramirez,  has  demurred  to  the  bill 
upon  the  grounds,  first,  a  want  of  equity;  second,  that  the  ac- 
tion is  barred  by  limitation ;  third,  should  be  dismissed  by  reason 
of  laches.  The  defendants,  Jose  A.  Vivoni,  Pedro  S.  Vivoni, 
and  Concepcion  Ramirez,  hftve  filed  an  answer  setting  forth  the 
provision  of  the  will  as  to  Felipa  Benecia,  and  claiming  that  the 
surviving  devisees,  and  not  her  mother,  took  her  interest  upon 
her  deatli ;  also  setting  up  a  relinquishment  by  the  complainant 
of  all  her  interest  in  the  principal  of  said  undivided  interest,  ex- 
ecuted by  her  in  a  suit  begun  by  her  after  the  death  of  her 
daughter,  against  her  guardian,  Gustavo  Ramirez;  also  a  set- 
tlement through  her  attorney  in  fact,  one  Santiago  Quilichini, 
with  the  defendants,  whereby  she  accepted  a  certain  sum  in  full 
of  all  claim  as  to  said  undivided  interest ;  also  relying  upon  lim- 
itation and  laches  of  the  complainant  in  the  bringing  of  this 
action. 

The  complainant  has  filed  exceptions  to  the  portion  of  the 
answer  that  relies  upon  the  alleged  relinquiAment  in  the  action 
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against  the  guardian  of  Felipa  Eenecia ;  also  that  portion  of  it 
relying  upon  prescription  and  laches  in  bar  of  this  action. 

The  case  is  now  submitted  upon  the  demurrer  of  Angela 
Ramirez  to  the  bill,  and  upon  the  exceptions  to  the  answer.  The 
groxmd  of  the  demurrer  to  the  bill  that  there  is  a  want  of  equity 
is  that,  under  the  will  of  Tomas  J.  Ramirez,  the  interest  of 
Felipa  Benecia,  upon  her  death,  passed  to  the  other  devisees, 
and  not  to  her  mother;  that  by  the  will  there  was  a  limitation 
over  by  way  of  executory  devise,  in  the  contingency  of  any  one 
of  the  devisees  dying  without  issue.  This  question  cannot  be 
determined  upon  a  demurrer.  As  already  stated,  the  bill  does 
not  set  forth  the  will,  nor  is  it  made  an  exhibit.  It  only  avers 
that  Tomas  J.  Ramirez  devised  to  Felipa  Benecia  an  undivided 
one-eighth  interest  in  the  property. 

A  demurrer  only  involves  the  facts  which  are  averred  in  the 
pleading  as  to  which  it  is  interposed.  It  must  be  decided  with- 
out evidence  aliunde.  Even  other  pleadings  cannot  be  resorted 
to  in  aid  of  it ;  and  authorities  differ  if  even  exhibits  filed  with 
the  pleading  can  be  considered  in  determining  it 

According  to  the  averments  of  the  bill  the  complainant  and  the 
defendants  are  tenants  in  common  of  the  property.  The  pos- 
session of  one  tenant  in  common  is  the  possession  of  all.  In 
such  a  case  each  of  them  is  in  law  in  possession,  and  therefore 
limitation  does  not  run  against  Ihem.  The  possession  of  one 
is  as  much  the  possession  of  all  as  the  possession  of  a  trustee  is 
the  possession  of  the  cestui  que  trust.  This  is  the  general  rule, 
and  the  local  law  of  Porto  Rico,  article  19C5  of  the  Civil  Code, 
has  expressly  provided  that,  as  between  co-owners,  an  action 
for  $he  division  of  the  common  property  does  not  prescribe.  If 
the  community  of  interest  be  openly  denied  and  repudiated  by 
the  party  in  possession,  and  this  be  brought  to  the  notice  of  a 
claimant,  or  be  so  notorious  that  he  is  to  be  presumed  to  have 
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knowledge  of  it,  then  the  limitation  begins  to  run  just  as  in 
the  case  of  an  open  repudiation  of  an  expressed  trust  by  a  trus- 
tee; but  the  averments  of  the  bill  show  no  such  state  of  fact. 
It  does,  however,  show  a  long  lapse  of  time  from  when,  accord- 
ing to  its  averments,  the  complainant's  co-owners  ceased  to  ac- 
count to  her  as  to  her  alleged  interest,  before  this  suit  was  filed, 
to  wit,  a  period  of  about  thirty  years.  It  would  seem  difficult 
to  account  for  such  delay.  Persons  having  right  are  apt  to 
sooner  assert  claim.  It  may  fairly  be  considered  as  raising  a 
presumption  of  such  laches  as  are  inexcusable.  The  doctrine 
of  laches,  however,  is  not  an  arbitrary  or  technical  one.  Unlike 
limitation  it  does  not  grow  out  of  a  mere  lapse  of  time,  but  from 
the  inequity  of  allowing  one,  after  the  lapse  of  time,  to  enforce 
a  claim,  owing  to  a  change  of  condition.  Galliher  v.  Cadwell, 
145  U.  S.  368,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873. 

It  will  not  regard  lapse  of  time  if,  under  all  the  circumstances, 
it  be  right  to  enforce  the  claim.  If  the  opposite  party  has  by 
his  conduct  waived  the  delay,  or  if  thereby  the  complainant  has 
been  placed  in  a  situation  where  it  would  not  be  reasonable  to 
place  him,  relief  will  be  afforded. 

A  court  of  equity  will  not,  however,  help  one  who  sleeps  upon 
his  right,  from  the  consequences  of  his  own  neglect,  if  during 
the  time  conditions  have  so  changed  that  to  do  so  would  work 
an  injustice.  He  must  act  in  good  faith  and  with  reasonable 
diligence  if  he  would  call  a  court  of  conscience  into  activity; 
and  if  the  bill  shows  upon  its  face  that  he  is  not  entitled,  by 
reason  of  lapse  of  time  and  his  own  laches,  to  relief,  advantage 
may  be  taken  of  it  by  demurrer.  Maxwell  v.  Kannedy,  8  How. 
210,  12  L.  ed.  1051;  Landsdale  v.  Smith,  106  U.  S.  391,  27  L. 
ed.  219,  1  Sup.  Ct.  Rep.  350;  Potts  v.  Alexander,  118  Fed. 
885;  Speidel  v.  Henrici,  120  U.  S.  377,  30  L.  ed.  718,  7  Sup. 
Ct  Rep.  610. 
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Usually  in  a  court  of  equity  a  suit  will  not  be  stayed  for 
laches  before,  but  will  be  stayed  after,  the  time  fixed  by  the 
limitation  at  law.  This  is  what  is  meant  when  it  is  said  equity 
follows  the  law  as  to  limitation;  but  unusual  conditions  will 
vary  this  rule.  The  statute  of  limitations  does  not  bind  a 
court  of  equity  in  all  cases ;  and  no  invariable  rule  can  be  stated, 
as  each  case  must  stand  upon  its  own  circumstances. 

The  bill  in  this  case  merely  shows  the  lapse  of  time.  Such 
a  state  of  case  may  be  shown,  notwithstanding  it,  as  to  entitle 
the  complainant  in  equity  to  relief,  if  otherwise  entitled  to  it. 
The  absence  of  all  inequity  may  appear;  and  it  seems  proper, 
therefore,  to  let  the  facts  be  shown,  and  not  apply  the  doctrine 
of  laches  by  sustaining  the  demurrer  owing  to  the  mere  lapse  of 
time.    It  is,  therefore,  overruled. 

The  second  and  third  exceptions  to  the  answer  of  Jos6  A. 
Vivoni,  Pedro  S.  Vivoni,  and  Concepcion  Ramirez,  and  which 
rely  upon  limitation  and  laches,  are  overruled.  It  is  averred 
that  the  complainant  from  the  time  of  the  death  of  her  daugh- 
ter knew  the  defendants  disputed  her  claim  to  any  part  of  the 
estate;  and  that  they  were  claiming  all  of  said  property  openly 
and  adversely  to  her  and  everyone;  also  that  during  said  time 
they  have  expended  large  sums  in  the  improvement  of  said 
property,  with  the  knowledge  of  the  complainant,  and  without 
claim  upon  her  part. 

The  first  exception  relates  to  so  much  of  the  answer  as  avers 
that  in  the  suit  by  the  complainant  against  Gustavo  Ramirez, 
the  guardian  of  Felipa  Benecia,  brought  in  1871,  a  settlement 
was  had,  where  the  complainant  released  all  claim  as  to  the  un- 
divided interest  in  said  property.  The  will  of  Tomas  J.  Ram- 
irez provided  for  a  guardian  as  to  both  the  person  and  estate  of 
Felipa.  After  her  death,  suit  being  brought  against  him  by  the 
complainant,  he  settled  with  her  as  to  the  balance  of  profits  in 
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his  hands  that  had  accrued  from  the  estate  in  Felipa's  lif etimey 
and  paid  it  over  to  the  complainant;  and  she  then  in  writing 
acknowledged  the  principal  of  the  estate  ought  and  must  go  to 
the  other  devisees. 

It  does  not  appear  that  the  defendants  or  any  of  them  were 
parties  to  that  suit ;  and  it  id  difficult  to  see,  therefore,  how  any 
such  relinquishment  of  the  complainant  can  bind  her  in  this 
suit.  The  matter  averred  is,  however,  relevant  to  the  question 
of  laches,  and  tends  to  show  knowledge  at  that  time  upon  the 
part  of  the  complainant  of  her  rights,  and  her  duty  to  assert  the 
same  within  a  reasonable  time  upon  pain  of  losing  them. 

An  exception  to  a  pleading  or  a  part  thereof  should  be  over- 
ruled unless  the  same  is  entirely  irrelevant.  This  exception  is, 
therefore,  also  overruled.  The  defendant,  Angela  Ramirez,  is 
given  twenty  days  within  which  to  plead,  and  the  complainant 
is  given  the  same  time  as  to  the  answer  of  the  Vivonis  and 
Concepcion  Ramirez,  and  the  cause  will  proceed. 
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MAEIA  E.  ORTIZ  DE  RODRIGUEZ  ET  AL.,  Plaintiffs, 

V. 

JOSE  ANTONIO  VIVONI  ET  AL.,  Defendants. 


In   Equity— Plea  to  Jurisdiction   Ovebbuled — Jubisdiction — Citizen - 

8UIP. 

1.  One   may   denationalize  or  expatriate   himself   without   acquiring  citi- 

zenship in  another  sovereign  state.  One  may  become  a  citizen  of  a 
state  only  by  compliance  with  its  laws.  Mere  declaration  of  inten- 
tion to  become  a  citizen,  or  residence  for  years  in  a  state,  or  incum- 
bency of  public  office  in  that  state,  will  not  operate  to  make  a  citizen 
of  an  alien.     No  incomplete  step  towards  naturalization  is  sufficient. 

2.  The  status  of  a  woman  as  to  citizenship  is  governed  by  that  of  her 

husband,  and  follows  it.    His  nationality  deteimines  hers. 

June  13,  1902. 


Mr,  C,  M.  Boerman,  solicitor  for  complainants. 

Messrs.  Manuel  F.  Rossy  and  N.  B,  K.  Pettingill,  solicitors 
"for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  bill  for  the  partition  of  real  estate,  or,  if  not  to  be 
liad  without  sacrifice,  for  its  sale,  and  division  of  proceeds  and 
accounting  of  rent. 

The  act  of  Congress  of  March  2d,  1901,  §  3,  gives  jurisdic- 
tion to  this  court  of  suits  where  the  parties,  or  either  of  them, 
4ire  citizens  of  the  United  States  or  citizens  or  subjects  of  a 
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foreign  state.  It  is  averred  in  the  bill  that  the  defendant  Pedro 
Santos  Vivoni  is  a  citizen  of  France,  but  resident  in  Porto 
Rico.  There  is  a  like  averment  as  to  the  defendant  Jose  An- 
tonio Vivoni,  who  is  the  son  of  Pedro  Santos  Vivoni,  but  was 
born  in  Porto  Rico.  It  is  also  averred  that  the  defendant  An- 
f>ela  Ramirez  is  a  citizen  and  resident  of  Spain. 

There  is  a  plea  to  the  jurisdiction  which  puts  in  issue  that 
these  parties  are  foreign  citizens  or  subjects,  and  evidence  has 
been  taken  upon  this  question,  and  the  case  is  now  submitted 
upon  the  sufficiency  of  the  plea.  It  is  claimed  by  the  defendant? 
that  these  parties  are  citizens  of  Porto  Rico.  If  it  be  true  that 
when  this  suit  was  brought  they,  or  either  of  them,  were  not 
citizens  of  the  United  States  or  citizens  or  subjects  of  a  foreign 
state,  then  this  court  has  no  jurisdiction,  and  the  plea  must  be 
sustained. 

It  is  shown  that  Pedro  Santos  Vivoni  was  bom  in  France  of 
French  parents ;  that  he  came  to  Porto  Rico  when  he  was  six- 
teen years  of  age,  and  has  lived  here  since,  saving  temporary 
absences. 

He  was  never  naturalized  as  or  became  a  Spanish  subject, — 
never  took  the  steps  required  by  the  Spanish  law  to  this  end, 
but  held  office  in  Porto  Rico  under  the  Spanish  government, 
and  is  now  a  delegate  in  the  legislature  of  Porto  Rioo.  In 
December,  1899,  he  made  oath  before  a  municipal  judge  of  his 
intention  to  become  a  citizen  of  the  United  States,  and  re- 
nounced all  allegiance  to  the  French  Republic,  and  about  the 
same  time  his  son,  Jose  Antonio  Vivoni,  took  a  like  oath.  The 
defendant  Angela  Ramirez  was  born  in  Porto  Rico,  but  while 
it  was  a  province  of  Spain,  and  married  a  Spanish  subject  and 
moved  to  Spain,  where  she  has  continued  to  live  ever  since  with 
her  family,  consisting  of  one  son,  the  husband  having  died  and 
she  being  a  widow.    For  sixteen  years,  or  more,  she  has  not  been 
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in  Porto  Eico ;  but  it  is  claimed  her  absence  has  been  temporary 
for  the  purpose  of  educating  her  son.  He  is,  however,  shown  to 
be  thirty  years  old  or  more. 

The  question  as  to  Pedro  Santos  Vivoni  is  not  free  from 
difficulty.     By  the  French  Civil  Code,  article  17,  the  status  of 
Frenchmen  is  lost  either  by  naturalization  in  a  foreign  country 
or  by  the  acceptance,  without  the  authority  of  the  French  gov- 
ernment, of  public  office  conferred  by  a  foreign  government.    It 
is  therefore  urged  that  he  cannot  be  regarded  as  a  French  sub- 
ject    The  fact,  however,  that  he  may  have  denationalized  him- 
self, neither  made  him  a  Spanish  subject  without  compliance 
with  the  laws  of  Spain,  nor  a  citizen  of  the  United  States,  or 
any  other  country,  without  such  compliance.     In  other  words, 
while  the  present  American  rule  is  that  one  may  expatriate 
himself,  yet  that  does  not  make  him  a  citizen  here.     The  law 
of  France  cannot  fix  the  status  of  a  person  in  another  sovereign 
country.     Its  own  law  must  do  so.     If,  for  instance,  one  loses 
his  citizenship  on  account  of  a  crime,  and  he  thereupon  be- 
comes a  resident  of  another  sovereignty,  he  does  not  become  a 
citizen  of  such  new  sovereignty.     The  act  of  March  2d,  1901, 
creating  civil  government  in  Porto  Rico,  provides,  in  §  7,  that 
all   Spanish  subjects  residing  in  Porto  Rico  on  April  11th, 
1899,  and  their  children  lK)m  thereafter  shall  be  citizens  of 
Porto  Rico;  but  this  clearly  does  not  embrace  this  defendant, 
because  he  had  never  taken  any  of  the  steps  required  by  law  to 
become  a  Spanish  subject    What,  then,  is  his  status  as  to  citi- 
zenship ?     Was  it  suspended  for  the  time  being,  or  was  he,  as 
an  eminent  court  has  said,  for  the  time  a  "citizen  of  the  world  ?" 
One  may  live  for  years  in  a  state,  may  have  made  a  declaration 
of  intention  to  become  a  citizen,  may  be  authorized  by  the  local 
law  to  vote  or  hold  office,  and  yet  not  be  a  citizen  of  the  United 
States,  and  may  remove  a  cause  from  a  state  or  insular  court  to 
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a  United  States  court  upon  the  ground  that  he  is  an  alien.  The 
act  of  Congress  creating  civil  government  in  Porto  Rico  does 
not  require  citizenship  as  a  requisite  for  holding  office.  To 
become  a  citizen  he  must  take  the  steps  required  by  law  for 
naturalization.  Xo  length  of  residence  can  lake  its  place.  Nor 
is  any  incomplete  step  toward  naturalization,  such  as  a  prelimi- 
nary oath,  sufficient.  This  court  does  not  like  to  say  that  one 
is,  as  it  were,  a  mere  wanderer  as  to  citizenship,  and  it  has, 
therefore,  given  careful  consideration  to  this  question ;  but  this 
defendant  having  been  born  a  French  citizen,  there  seems  to  be 
no  escape  from  the  conclusion  that  he  must  be  regarded  as  a 
foreigner  unless  something  has  been  done  by  him  since  he  came 
to  Porto  Rico  to  change  this  relation,  because  the  local  law  must 
govern.  Although  he  may  expatriate  himself,  yet,  in  the  eye 
of  the  local  law,  he  must  still  be  regarded  as  a  foreigner  un- 
less he  has  been  made  a  citizen  according  to  it.  The  defendant 
seems  to  have  had  this  view  by  taking  an  oath  preliminary  to 
naturalization.  The  defendant  Jose  Antonio  Vivoni  occupies 
the  same  status  as  his  father.  By  the  Spanish  law  prevailing 
here  previous  to  American  government,  a  child  of  a  foreigner 
had  to  take  certain  steps  to  become  a  Spanish  citizen.  This 
he  never  did. 

The  defendant  Angela  Ramirez  was  by  birth  a  Spanish  sub- 
ject, because  Porto  Rico  was  then  a  province  of  Spain.  She 
married  a  Spanish  subject,  and,  had  she  not  herself  already  been 
such,  upon  her  marriage,  ipso  facto,  her  citizenship  would  have 
become  that  of  her  husband,  because  the  citizenship  of  the  hus- 
band determines  that  of  the  wife.  She,  in  law,  follows  his 
nationality,  and,  when  once  married,  retains  it  until  by  law 
it  is  changed.  She  did  not  reside  in  Porto  Rico  when  the  act 
of  Congress  creating  civil  government  was  enacted ;  and  such  a 
length  of  time  has  elapsed  since  her  residence  here,  it  is  to  be 
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presumed  there  has  been  no  real  intention  to  change  her  citi- 
zenship. 

The  plea  to  the  jurisdiction  is,  therefore,  overruled,  and  the 

defendants  have  sixty  days  within  which  to  answer, 
PoBTo  Rioo— 32. 
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NOKWICH  UNIOX  FIRE  INSURAT^^CE  SOCIETY,  In- 

terpleader, 

r. 

EMILIO  GOMEZ  ET  AL. 


Compelling   Pabtt  ob  Witness  to  Produce  Books,  Papers,  ETa,  ab 

Evidence. 

1.  Where  it  is  sought  to  compel  production  of  papers,  books,  etc.,  they 

should  be  specified  with  all  certainty  practicable;  but  considerable 
latitude  should  be  allowed. 

2.  Although  not  a  party  to  the  suit,  a  person  is  not  immune  from  bein^ 

compelled  to  produce  documents  if  they  throw  any  light  on  the 
litigation. 

3.  It  must  appear,  however,  that  the  books  asked  to  be  produced  will  in 

all  probability  be  material  evidence  and  germane  to  the  issue.  Suffi- 
cient must  appear  to  raise  a  presumption  of  their  materialty;  and 
a  mere  suspicion  that  they  may  contain  material  evidence  is  not 
enough.  If  the  motion  to  produce  be  a  mere  fishing  expedition,  it 
will  be  denied. 

April   5,    1904.  ^ 


Messrs.  Dexter  &  Hord,  H.  F.  Hord,  Pettingill,  Horton  £ 

Cornwell,  Attorneys. 

Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  motion  for  a  contempt  order  against  a  witness  for 
failing  to  produce  books,  papers,  etc.,  of  Fernandez  &  Com- 
pany, covering  a  period  of  the  past  fifteen  years.    It  was  made 
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before  the  special  master,  and  the  question  has  been  referred  to 
the  court  Counsel  have  been  heard.  Jose  Antonio  Fernandez 
is  seeking  to  subject  the  fund  in  contest  to  the  payment  of  a 
mortgage  debt  held  by  him  individually  against  Emilio  Gomez. 
Question  is  made  as  to  the  validity  of  it  by  other  creditors  of 
Gomez. 

It  appears  that  the  partnership  of  Fernandez  &  Company 
was  formed  in  1890,  Jose  Antonio  Fernandez  being  one  of  the 
active  partners,  and  lasted  four  years.  Then  the  members 
changed,  Damian  Fernandez  and  the  witness,  F.  Crestar,  be- 
coming the  active  partners,  and  there  being  two  special  part- 
ners, of  whom  Jose  Antonio  Fernandez  was  one.  This  lasted 
until  January  19th,  1899,  when  there  was  another  change,  the 
general  partners  remaining  the  same,  but  Jose  A.  Fernandez  be- 
coming the  only  special  partner;  and  thus  the  firm  remained 
imtil  January,  1902.  It  appears  that  the  witness,  Crestar,  or 
Fernandez  &  Company,  of  which  he  is  a  member,  is  in  control 
of  all  the  books,  papers,  etc.,  of  the  firm  since  its  formation  in 
1890.  He,  acting  under  the  advice  of  counsel,  and  disclaiming 
all  intention  of  contempt  in  the  matter,  declines  to  produce  them 
because  Fernandez  &  Company  are  not  parties  to  the  suit,  and 
the  books,  papers,  etc.,  have  no  connection  with  the  individual 
debt  of  Fernandez  asserted  in  this  suit  Other  reasons  are  also 
given,  which  need  not  be  discussed. 

The  motion  to  compel  the  production  of  the  books,  etc.,  is 
quite  general.  Where  it  is  sought  to  compel  the  production  of 
papers,  they  should  be  specified  with  all  the  certainty  practi- 
cable under  the  circumstances.  The  applicant  has  not  usually 
the  means  of  knowledge,  however,  to  describe  them  particularly, 
while  the  party  upon  whom  the  demand  is  made,  if  he  has 
possession  of  them,  can  have  no  difficulty  in  determining  what 
is  required.    Considerable  latitude  should,  therefore,  be  allowed 
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in  such  a  motion  or  order.  Under  the  earlier  common-law  prac- 
tice, a  party  to  a  suit  could  not  be  compelled  to  assist  his  adver- 
sary by  producing  evidence  in  the  latter's  favor.  He  had  to  re- 
sort to  a  bill  in  equity  for  discovery.  The  courts  of  the  state 
of  New  York  especially  so  held.  This  practice  has,  however, 
been  modified;  and  even  in  actions  at  law  a  party  may  be  re- 
quired to  produce  books  or  writings  in  his  possession  or  power, 
which  are  pertinent  to  the  issue,  and  in  cases  in  which  it  might 
be  compelled  in  chancery  proceedings.  Rev.  Stat  §  724  (U.  S. 
Comp.  Stat.  1901,  p.  583). 

Although  the  person,  whether  a  party  to  the  suit  or  not,  may 
be  inconvenienced  by  being  compelled  to  produce  them,   this 
must  give  way  to  the  necessity  of  a  fair  and  full  conduct  of 
litigation.     The  person  is  not  immune  if  their  production  will 
shed  light  upon  the  transaction  under  investigation.     It  is  a 
matter  for  the  sound  discretion  of  the  court;  and-  their  pro- 
duction should  be  ordered  if  there  be  reasonable  ground  to 
think  that  a  refusal  will  defeat  justice.     In  this  case,  however, 
there  is  no  showing,  either  from  averment  in  the  pleadings  or 
from  any  testimony,  that  the  books,  papers,  etc.,  called  for  will 
shed  any  light  upon  the  question  at  issue.     It  has  not  been  as- 
serted even  in  argument  that  they  will  do  so.    It  is  only  claimed 
that  this  may  be  the  case.     All  of  the  evidence  thus  far  taken 
shows  the  debt,  herein  asserted,  of  Jose  Antonio  Fernandez, 
against  Gomez,   arose  out  of  an  individual  transaction   with 
which  the  firm  of  Fernandez  &  Company  had  no  connection.    It 
is  not  necessary,  of  course,  that  it  should  be  shown  absolutely 
that  the  books,  papers,  etc.,  the  production  of  which  is  asked, 
are  material ;  but  there  should,  at  least,  be  something  showing 
that  this  is  probably  so.    A  mere  suspicion  upon  the  part  of  the 
applicant  that  they  may  show  something,  or  furnish  him  a  clue 
to  guide  him  in  the  future  management  of  the  cause,  is  not 
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sufficient.  Sufficient  must  appear  to  raise  a  presumption  that 
they  are  material ;  and  a  mere  belief  upon  his  part  that  they 
will  support  his  case  will  not  do.  If  it  would,  then  there  could 
be  undue  inquisition  into  others'  affairs-  Some  grounds  or 
basis  must  be  shown ;  and  thus  far  there  is  nothing  in  this  record 
even  suggesting  that  they  may  be  pertinent  to  the  issue.  Courts 
decline  to  order  their  production  where  it  is  merely  a  fishing 
expedition,  or  where  the  purpose  is  to  discover  whether  there  is 
any  evidence  in  them  that  will  be  useful  to  the  applicant.  23 
Am.  &  Eng.  Enc.  Law  pp.  176-179 ;  Caspary  v.  Carter,  84  Fed. 
416 ;  Victor  G.  Bloede  Co.  v.  Joseph  Bancroft  &  Sons,  98  Fed. 
175. 

The  law  is  not  so  sweeping  in  its  character.  If  it  were,  the 
parties  or  the  court  might  be  compelled  to  search  through  a 
mass  of  transactions,  thus  consuming  much  time,  with  the  hope 
of  finding  something  material.  Upon  the  record  as  now  presented 
the  motion  should  be  denied. 
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MARI  HERMANOS 

v. 

MUNICIPALITY  OF  SAN  GERMAN. 


Bill  fob  Injunction — ^Public  Roads — Municipalitiss — ^Equitt  Px.bao- 
iNO — ^Laches— Remedy  at  Law. 

1.  An  injunction  to  prevent  an  act  should  not  be  granted  when  the  act 

has  already  been  done.  An  injunction  against  a  public  corporate  body 
which  no  longer  has  control  of  a  road,  its  control  by  law  having  passed 
to  another  corporate  body,  to  restrain  the  former  from  doing  acts  as 
to  it,  will  not  lie,  as  it  would  be  of  no  avail. 

2.  Each  case  of  laches  is  governed  by  its  own  circumstances;  but  a  court 

of  equity  will  not  aid  a  litigant  who  has  not  exercised  reasonable 
diligence. 

3.  When  there  is  a  complete  and  adequate  remedy  at  law,  equity  will  not 

interfere. 

March  14,  1904. 


Mr.  F.  H.  Dexter  for  complainants. 

Messrs.  Horton  &  Comwell  for  defendant 

Holt,  Judge,  delivered  the  following  opinion : 

The  complainants,  Mari  Brothers,  are  the  owners  of  a  plan- 
tation of  about  281  cuerdas,  knoAvn  as  "Desideria,"  in  the  mu- 
nicipal district  of  San  German,  but  outside  of  the  limits  of  said 
town.  It  lies  between  two  roads,  each  leading  from  the  town  of 
San  German  to  Maricao.    It  is  conceded  there  are  three  roads, 
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or  what  may  be  more  properly  termed  "bridle  paths,"  but  yet 
public  pass  ways,  crossing  said  land  and  oonnecting  said  two  lat- 
eral roads.  It  is  claimed  by  the  defendant,  the  municipality  of 
San  German,  that  there  is  another  public  road  crossing  said  land 
and  connecting  said  two  lateral  roads;  that  this  road  has  been 
in  existence,  well  known  and  recognized  for  a  century,  and  is 
a  public  highway,  at  least  by  prescription.  Upon  the  other  hand, 
the  complainants  say  that  it  has  been  merely  a  footpath,  used 
by  residents  of  the  inamediate  locality. 

It  appears  that  in  July,  1901,  the  complainants  closed  this 
alleged  road  by  putting  a  wire  fence  across  it.  Soon  thereafter 
some  of  the  local  residents  petitioned  the  municipality  of  San 
German  to  compel  the  complainants  to  remove  it  The  council 
appointed  a  commission  to  report  whether  it  was  a  public 
highway,  and  should  be  left  free  for  public  use.  The  commis- 
sion reported  affirmatively;  and  it  being  the  duty  of  the  mu- 
nicipal council,  by  the  local:  law,  to  preserve  public  rights  and 
property,  it  resolved  that  the  complainants  must  open  it,  as 
from  the  evidence  before  it,  and  the  report  of  the  commission, 
it  was  evidently  a  public  highway  by  prescription  at  least,  and 
had  been  one  from  time  immemorial.  The  complainants  asked 
of  the  council  a  rehearing,  and  claimed  that  the  road  had  ceased 
to  exist  from  nonuser.  The  council  appointed  Wo  more  com- 
missions ;  the  testimony  of  over  forty  witnesses  was  taken,  some 
of  whom  had  known  the  road  for  sixty  years;  one  commission 
personally  inspected  the  locality;  and  the  council  finally  re- 
solved as  at  first,  and  again  ordered  its  removal,  of  which  tho 
complainants  were  notified.  The  latter  appealed  to  the  insular 
government,  and  it  affirmed  the  action  of  the  municipality. 

The  complainants  failing  to  remove  the  fence,  the  munici- 
pality ordered  its  proper  officer  to  do  so ;  and  it  appears  to  have 
been  done  about  August  or  September,  1901,  since  which  time 
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the  public  has  been  using  the  way  more  or  less.  This  bill  was 
filed  on  January  7th,  1904,  averring  that  the  defendant  is  seek- 
ing to  open  the  road,  and  by  its  agents  is  interfering  with  the 
use  of  said  land  by  the  complainants;  has  entered  upon  same, 
and  is  threatening  to  continue  to  do  so  to  their  damage  of  not 
less  than  $10,000.  The  only  purpose  of  the  bill  is  to  enjoin  them 
from  so  doing;  and  the  case  is  now  submitted  upon  the  part  of 
complainants  for  a  temporary  injunction,  and  upon  the  part 
of  the  defendant,  upon  a  demurrer  to  the  bill.  The  defend- 
ant, in  support  of  his  demurrer,  relies  upon  a  want  of  equity 
in  the  bill ;  that  they  have  an  adequate  remedy  at  law,  and  va- 
rious other  grounds. 

Many  affidavits  pro  and  con  have  been  submitted.  One  can 
scarcely  conceive  of  evidence  more  conflicting.  Some  of  them 
support  the  complainants'  claim  that  the  road  is  entirely  un- 
necessary to  the  public;  that  from  its  location  it  is  unfit  for  a 
road ;  that  it  is  mainly  grown  up  in  scrub  bushes,  and  in  other 
places  covered  by  bananas  and  coffee ;  that  it  ie  traveled  but  very 
little,  and  this  by  the  immediate  local  residents;  and  that  the 
complainants  were  never  properly  notified  of  any  proceeding 
to  open  it,  never  consented  to  it,  and  never  received  any  com- 
l^nsation  therefor. 

Upon  the  other  hand  it  is  shown  that  the  road  has  been  quite 
public;  was  so  before  the  complainants  became  the  owners  of 
the  land ;  much  traveled  for  sixty  years  or  more ;  that  the  bana- 
na and  coffee  plants  along  it  have  been  planted  by  the  com- 
plainants since  they  bought  the  land ;  that  they  purchased  it  at 
different  times  from  1887  to  1899  in  small  parcels,  from  many 
different  owners,  and  made  one  contiguous  estate  of  it;  that  its 
use  is  necessary  to  the  public  to  go  into  the  main  road  leading 
to  Maricao  and  to  get  water  from  a  certain  river ;  that  its  clos- 
ing would  inconvenience  the  public  generally,  and  there  is  some 
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showing  that  the  land  was  purchased  by  the  complainants  sub- 
ject to  this  use. 

Objection  is  made  to  the  evidence  as  to  the  action  of  the 
council.  It  is  composed  only  of  the  original  record  before  it, 
and  is  not  otherwise  certified.  Conceding  the  objection  well 
taken,  yet  the  bill  and  the  numerous  affidavits  plainly  show  that 
the  object  of  the  suit  is  to  prevent  the  opening  and  use  of  a  road 
which  had  been  opened  long  prior  to  the  bringing  of  it 

It  was  opened  about  August  or  September,  1901.  This  action 
w^as  not  brought  until  January  7th,  1904.  In  the  meantime,  to 
wit,  in  January,  1903,  the  road  passed  from  under  the  control 
of  the  defendant  and  into  the  control  of  an  entirely  different 
corporate  body,  to  wit,  one  created  by  the  legislature  and  known 
as  the  Board  of  Koad  Supervisors  of  the  Mayaguez  District ;  and 
since  then  the  defendant  and  its  officers  have  had  nothing  to  do 
with  it.  All  threatened  or  attempted  to  be  done  or  done  by  them 
was  prior  to  that  date.  An  attempt  is  made  to  account  for  this 
delay,  in  not  being  able  to  obtain  certain  data  necessary  to  the 
bringing  of  the  suit;  but  this  explanation  is  not  sufficient  to 
excuse  it.  What  the  defendant  had  done  was  open,  public,  and 
well  known  to  the  complainants.  An  injunction  to  prevent  an 
act  should  not,  of  course,  be  granted  when  the  act  has  already 
been  done.  It  would  be  idle  and  useless.  Moreover,  an  injunc- 
tion against  the  defendant  would  be  of  no  avail,  as  it,  by  law,  no 
longer  has  control  of  the  road.  Aside,  therefore,  from  the 
merits  of  the  case,  an  injunction  should  not  be  granted  because 
of  the  laches  of  the  complainants  in  suing,  and  because,  owing 
to  the  change  of  control,  the  remedy  sought  would  be  unavail- 
ing. 

Each  case  of  laches  must,  of  course,  be  governed  by  its  own 
circumstances;  but  a  court  of  equity  will  not  aid  the  applica- 
tion of  one  who  has  not  exercised  reasonable  diligence,  and 
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presents  a  demand  which,  under  all  the  oirciunstances,  should 
in  good  conscience  have  been  presented  before.  The  peace  of 
.society  demands  that  such  a  demand  be  disregarded;  and  espc^ 
cially  would  a  court  not  use  its  injunctive  power  in  ssach  a 
case.  Gardner  v.  Stroever,  81  Cal.  148,  6  L.  R.  A.  90,  22  Pac 
483. 

In  addition  to  the  above  it  is  shown  that  the  defendant  is 
entirely  solvent,  and  able  to  respond  to  any  judgment  at  law^  that 
the  complainants  are  likely  to  obtain.  Inconvenience  to  the  pub- 
lic is  to  be  regarded,  as  well  as  individual  right;  and  the  com- 
plainants are  not  entitled  to  an  injunction  after  having  slept 
ujK)n  their  alleged  rights  until  the  control  of  the  matter  in  ques- 
tion has  by  law  passed  out  of  the  defendant  and  into  another 
governing  body  created  by  law. 

The  case  is  not  one  calling  for  equitable  interference,  and  the 
demurrer  is  sustained  and  bill  dismissed  at  the  costs  of  the  com- 
plainants. 
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SAN  JUAN  LIGHT  &  TRANSIT  COMPANY 

V. 

FRANCISCO  SEGURA. 


At  Law— CoKTBAcrrs — ^Rents. 

1.  A  written  contract  may  be  rescinded  or  modified  by  a  verbal  contract 

upon  sufficient  consideration. 

2.  The  jury  are  the  judges  of  the  evidence,  and  must  determine  the  rights 

of  the  parties  from  it.     It  is  their  province  to  determine  if  rent  was 
due  by  defendant  to  plaintiff,  and  if  so,  how  much. 

October  Term,  1903. 


Mr.  Hord  for  plaintiff. 

Mr.  Mott  for  defendant 

Holt,  Judge,  gave  the  following  charge  to  the  jury: 

It  is  the  duty  of  the  court  to  inform  you  as  to  the  law  of  a 
case.  It  is  your  right  and  your  province  to  determine  what  has 
heen  proven  in  a  case,  and  to  determine  the  facts  of  it.  The  only 
issue  in  this  case  is  whether  the  defendant  owes  any  rent  to  the 
plaintiff  for  the  premises  that  have  been  designated,  and  if 
so,  how  much.  I  think  there  is  very  little  trouble  as  to  the 
law,  and  I  think  the  issues  as  to  the  facts  are  pretty  well  de- 
fined. The  testimony  is  somewhat  conflicting.  It  becomes 
your  duty  to  reconcile  that,  considering  all  the  circumstances 
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in  the  case,  and  all  the  testimony  that  has  been  oflFered  before 
you. 

The  plaintiff,  the  San  Juan  Light  &  Transit  Company,  claims 
that,  on  April  10th,  1901,  ii  entered  into  a  contract  in  writing^ 
with  the  defendant  and  one  other,  perhaps  two  other  gentlemen, 
to  become  effective  May  1st,  1901,  by  which,  for  the  use   of 
Borinquen  park,  this  defendant  was  to  pay  $100  per  month  fur 
one  year,  as  rent  of  those  premises  for  the  time  from  May  Ist^ 
1901  to  May  1st,  1902.    There  is  no  question  but  what  a  writ- 
ten contract  was  entered  into.    It  is  offered  in  evidence.     The 
plaintiff,  the  San  Juan  Light  &  Transit  Company,  also  claims 
that  upon  the  expiration  of  that  contract.  May  1st,  1902,  the 
defendant,   Segura,  still  continued  to  keep  possession  of   the 
premises;   and  that  he  so  occupied  them  until  August   10th,. 
1903,  without  any  contract;  and  that  they  are  entitled  to  rea- 
sonable rent  for  that  time  at  $100  per  month;  and  they  there- 
fore claim  they  are  entitle.1  to  rent  amounting  to  $2,800,  and 
they  sue  to  recover  $3,000  in  damages. 

Upon  the  part  of  the  defendant  it  is  claimed  that  a  short 
time  after  this  contract  was  entered  into  on  April  10th,  1901^ 
it  was  rescinded,  and  it  was  agreed  that  he  was  to  pay  no  more 
rent ;  that  the  company  still  desired  him  to  continue  because  it 
was  deemed  advisable  to  have  booths  there  at  the  park, — that  it 
would  draw  more  people  there.  He  claims  that  under  that  ar- 
rangement he  still  continued  to  keep  the  booths  in  that  way,, 
and  was  to  do  so  until  a  new  contract  was  made  and  new 
improvements  were  installed;  and  that  these  were  never  put 
there;  that  no  new  contrac.t  was  entered  into;  and  that  hence 
he  ought  not  to  pay  any  rent 

As  a  matter  of  law  a  written  contract  may  be  modified  or  it 
may  be  rescinded  by  a  verbal  contract  upon  a  sufficient  consider- 
ation.   If  the  company  in  this  case  thought  it  was  to  their  in- 


FEDERAL  REPORTS.  609 

San  Juan  u.  &  T.  Co.  v.  Segura. 

terest  to  have  booths  at  that  place,  and  the  defendant  was 
threatening  to  move  out  and  quit  the  business,  and  therefore 
they  agreed  that  he  was  to  pay  no  rent,  but  still  to  remain  there 
until  subsequent  improvements  were  put  in,  and  a  new  agree- 
ment made,  then  so  long  as  that  understanding  continued,  he 
would  be  bound  to  pay  no  rent. 

If  you  believe  from  the  evidence  that  such  an  arrangement 
was  entered  into,  and  it  need  not  be  in  writing,  then  this  de- 
fendant during  that  time  would  not  be  bound  to  pay  any  rent; 
tut  if,  on  the  other  hand,  you  believe  from  the  testimony  that 
there  never  was  any  such  arrangement,  then  this  defendant 
would  be  liable  for  the  stipulated  rent  for  twelve  months,  and 
lie  would  also  be  liable  for  a  reasonable  rent  for  the  subsequent 
time  until  August  10th,  1903.  You  are  to  fix  what  you  be- 
lieve to  be  a  reasonable  rent,  from  all  the  circumstances  proven 
in  the  case. 

The  first  contract  was  to  become  effective  on  the  1st  of  May, 
1901,  and  was  to  last  until  May  1st,  1902.  The  evidence  tends 
to  show  that  the  defendant  has  occupied  the  premises  from 
May  1st,  1901,  to  August  10th,  1903,  the  first  twelve  months 
under  the  contract  at  $100  per  month,  and  one  year,  three 
months,  and  ten  days,  which  would  make  fifteen  and  one  third 
months  in  addition  to  the  first  twelve  imder  the  contract.  If  you 
should  believe  from  the  testimony  that  there  was  an  agreement  or 
understanding  by  the  defendant  that  he  was  to  pay  no  rent,  and 
it  was  so  understood,  until  a  new  contract  was  entered  into, 
then  he  would  not  be  required  to  pay  rent  until  he  was  notified 
to  do  so.  If  that  was  done,  you  are  to  fix  the  time  when  it  was 
done,  by  the  testimony.  There  is  testimony  tending  to  show 
that  in  the  latter  part  of  June,  1903,  the  defendant  was  notified 
that  he  must  pay  rent.  It  is  also  claimed  by  the  plaintiff,  the 
San  Juan  Light  &  Transit  Company,  that  he  was  notified  prior 
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to  that  time  that  he  was  to  pay  rent.     You  are  to  determiiie 
from  the  testimony  when  ho  was  notified  if  at  all. 

A  contract  is  the  meeting  of  the  minds  of  two  parties, — their 
coming  together,  whether  in  writing  or  verbal.  As  I  have  said^ 
it  is  like  two  streams  coming  together  and  forming  a  larger  one. 
If  you  believe  any  contract  was  annulled,  but  further  believe 
that  this  defendant  was  given  to  understand  that  he  was  to  pay 
rent,  then  he  would  be  liable  for  a  reasonable  rent  after  that 
time.  The  question  of  improvements  does  not  enter  into  the 
case.  The  only  thing  for  you  to  do  is  to  find  whether  any  rent 
is  owing,  and  if  so,  how  much. 

Upon  any  rent  that  you  may  find  due  you  may  at  your  discre- 
tion give  6  per  cent  interest.  If  you  find  that  any  rent  upon 
the  original  contract  at  $100  per  month  is  due,  you  would  be 
bound  to  give  interest  upon  that  from  the  time  it  was  due. 
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EX  PAETE  JOSfi  C.  RAMOS. 


BiSBABMENT  OF  ATTORNEY. 

A  charge  against  an  attorney  for  misconduct  not  in  the  presence  or  hear- 
ing of  the  court  should  be  made  under  oath.  The  court  has  power  to 
regulate  his  professional  conduct;  but  he  should  not  be  disbarred  save 
for  dear  causes 

April  25,  1904. 


Holt,  Judge,  delivered  the  following  opinion: 

This  is  a  rule  against  Jose  C.  Eamos,  an  attorney  of  this  courts 
to  show  cause  why  he  shall  not  be  disbarred  as  a  practitioner 
for  having  advised  his  client,  one  Jose  Nevarro,  to  make  a  false 
statement  upon  a  trial  before  the  United  States  commissioner. 

Regularly  a  charge  against  an  attorney,  of  unprofessional 
conduct,  should  not  be  considered  unless  made  upon  oath.  This 
was,  however,  done  in  this  case.  That  is,  said  Xevarro,  upon 
his  trial  in  this  court,  upon  the  charge  of  perjury,  testified  that 
said  Ramos  had  advised  him  to  make  the  false  statement  before 
the  commissioner.     Said  Ramos  has  appeared  in  answer  to  the 

Attorneys — disbarment  of.  As  to  disbarment  of  attorneys,  see  editorial 
notes  to  Fairfield  Coimty  Bar  ex  rel.  Fessenden  v.  Taylor,  13  L.  R.  A.  767 ; 
Ex  parte  Bradley,  19  L.  ed.  U.  S.  2i4;  and  as  to  necessity  of  bad  or  fraudu- 
lent motive  to  justify  disbarment,  see  editorial  note  to  Florida  ex  rel. 
Fowler  v.  Finley,  18  L.  R.  A.  401. 
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nile,  and  filed  his  response  stating  that  such  charge  against  him 
is  absolutely  false. 

The  matter  is  highly  important  to  said  Ramos,  the  reputation 
of  the  profession,  and  the  proper  conduct  of  justice.     An  at- 
torney exercises  a  high  and  important  office.     To  him  are  con- 
fided the  most  inmost  secrets  of  his  client.    He  is  in  a  position 
to  have  almost  absolute  influence  over  him,  and  to  readily  induce 
him  to  swear  falsely.     This  would  corrupt  the  very  source  of 
justice,  and  destroy  all  certainty  in  judicial  proceeding.      In 
order  that  the  character  of  the  profession  may  be  maintained  and 
that  its  members  may  be  in  harmony  with  the  court,  some  dis- 
cretion and  power  must  reside  in  the  court  in  regulating  their 
conduct.     This  power  should,  however,  be  exercised  with  great 
moderation  and  judgment;  but  it  must  be  exercised  and  most 
properly  by  the  court     Upon  the  other  hand,  the  profession  of 
the  attorney  is  of  great  importance  to  him.     Its  exercise  may, 
and  probably  does,  involve  his  success  in  life  and  reputation.    It 
ought  not  to  be  taken  from  him  except  upon  clear  cause.     He, 
however,  holds  his  office  only  during  good  behavior;  and  pub- 
lic interest  requires  that  he  should  be  deprived  of  it  for  pro- 
fessional misconduct  when  clearly  shown. 

The  court  considered  all  these  matters  when  it  issued  the 
rule  and  upon  the  hearing  of  it.  Testimony  has  been  heard, 
and  is  convincing  that  the  charge  is  utterly  untrue.  This  has 
been  substantially  shown  by  testimony,  even  outside  of  that  of 
said  Ramos.  The  court  is  satisfied  that  he  was  not  guilty  of 
any  unprofessional  conduct  in  the  matter,  and  the  rule  is,  there- 
fore, discharged* 
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RAMON  GARCIA  Y  COBINA 

V. 

JOSfi  NEVAREZ  Y  LANDRON  ET  AL. 


Equity  Pleadings — ^Exceptions — ^Tax  Title. 

1.  Impertinence  in  equity  pleading  includes  all  matters  not  material.  If 
evidence  is  not  admissible  to  support  them,  they  are  impertinent. 

,  2.  One  relying  upon  a  tax  title  must  show  that  the  law  has  been  complied 
with  in  its  obtention. 

March   10,   1904. 


Mr.  T.  D.  Mott,  Jr.,  for  complainant 

Mr.  W.  H.  Hawkins,  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

The  amended  answer  tendered  herein  on  March  7th,  1903, 
has  been  withdrawn,  and  the  cause  is  now  submitted  on  excep- 
tions to  the  answer  only.    Both  the  complainant  and  the  defend- 

Taxes — sale — title.  In  the  following  editorial  notes  the  authorities  re- 
lating to  their  respective  subjects  are  presented :  Validity  of  tax  sale  where 
nonpaymefit  is  due  to  mistake  or  negligence  of  the  tax  offU>ers,  note  to 
Gould  V.  Sullivan,  20  L.  R.  A.  487 ;  Effect  of  tax  sale  on  land  held  by  life 
tenant,  note  to  Estabrook  v.  Royon,  32  L.  R.  A.  805;  Effect  on  estates  in 
reversion  or  remainder  of  a  tax  sale  during  the  existence  of  a  life  estate, 
note  to  Ferguson  v.  Quinn,  33  L.  R.  A.  688;  Necessity  of  immediate  pay^ 
ment  on  a  tax  sale,  note  to  Judah  v.  Brothers,  33  L.  R.  A.  481. 
Porto  Rico — 33. 
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ant,  by  their  solicitors,  have  been  heard  orally  and  by  brief. 
There  has  been  much  looseness  as  to  pleading  in  the  cause,  and 
the  court  has  been  quite  indulgent,  owing  to  the  equity  practice 
being  somewhat  unfamiliar  to  some  of  the  attorneys.  The  case 
upon  the  part  of  the  defendants  seems  to  present  a  contradic- 
tion of  the  scriptural  statement,  "In  the  multitude  of  coun- 
selors there  is  safety." 

The  bill  is  to  enforce  a  debt  created  by  the  defendant  Jose 
Nevarez  y  Landron,  and  foreclose  the  mortgage  upon  a  cer- 
tain tract  of  land  of  some  60  cuerdas.  No  defense  to  the  debt 
is  presented.  The  answer,  after  admitting  the  existence  of  the 
debt  and  the  execution  of  the  mortgage,  avers  that  the  defend- 
ant Jose  Nevarez  y  Landron  was  indebted  in  a  named  sum  to  the 
municipality  of  Toa  Baja  for  taxes,  for  which  said  land  was  at- 
tached, said  municipality  claiming  priority;  that  it  obtained 
judgment,  declaring  that  it  was  entitled  to  it,  and  this  was  con- 
firmed by  the  supreme  court  of  Porto  Rico;  that  by  virtue  of 
this  judgment  the  land  was  sold  under  execution,  and  purchased 
by  one  Juan  Herrans,  and  the  defendant  Jose  Nevarez  ordered 
to  execute  a  deed  of  sale  to  him ;  that  said  municipality  there- 
upon ordered  the  cancelation  of  all  mortgages  upon  said  land, 
the  holders  of  which  had  not  opposed  the  sale,  and  who  might 
not  oppose  the  cancelation. 

The  deed  was  made  to  Herrans  by  Jose  Nevarez  on  April  7th, 
1902,  and  the  latter,  on  the  next  day,  conveyed  it  to  the  defend- 
ant Ceferino  Nevarez. 

The  exception  is  to  all  of  the  answer  that  relates  to  the  taxes 
and  the  tax  sale,  as  impertinent.  It  is  not  averred  that  the 
complainant  was  a  party  to  the  tax  proceeding  or  the  alleged  or- 
der of  cancelation  of  mortgages  by  the  municipality. 

Impertinence  in  equity  pleading  includes  all  matter  not  ma- 
terial; or  if  material,  that  it  is  not  within  the  issues  as  made; 
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or  if  both  material  and  at  issue,  consists  only  in  needless  repe- 
tition, or  matters  set  forth  with  unnecessary  prolixity.  The 
exception  must  be  specific  and  be  good  in  its  entirety.  If  the 
matter  excepted  to  as  impertinent  is  pertinent  in  any  respect, 
the  exception  will  be  overruled.  Whether  matter  is  impertinent 
may  be  tested  by  whether,  if  put  in  issue,  evidence  would  be  ad- 
missible to  support  it.  The  exe^eption  is  to  the  new  matter  at- 
tempted to  be  set  up  as  a  defense  to  the  bill.  If  one  relies  upon 
a  tax  title  as  a  defense,  he  should  aver  every  fact  necessary  to 
show  that  the  statute  has  been  complied  with  in  its  obtention. 
But,  waiving  the  defective  character  of  the  pleading  and  the 
obscure  language  used,  it  does  not  lie  in  the  mouth  of  the  de- 
fendant Jose  Nevarez  y  Landron  to  rely  upon  the  alleged  tax 
sale.  According  to  his  answer,  he  now  has  no  interest  in  the 
mortgage  property.  He  would  not  be  permitted  to  offer  evi- 
dence showing  that  someone  else  owned  it  Upon  his  own  state- 
ment that  he  is  not  now  the  owner,  he  cannot  be  prejudiced  by 
the  land  being  sold  under  foreclosure;  and  if  he  be  still  the 
owner,  then  he  should  submit  to  it 

The  exception  is  sustained,  and  all  that  part  of  the  answer 
excepted  to  is  ordered  to  be,  and  is  hereby,  stricken  out,  and  the 
case  ordered  to  proceed. 
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NOAH  SHEPARD 

17. 

MARIANO  PESQCJERA  ET  AL. 


Ejccticent~Re8  Judicata— MoTioir  fob  Pebkicptobt  iNSTBucnoir   »o» 

Defendants. 

A  judgment  in  an  action  in  an  insular  court,  in  substance  identical  as  to 
subject-matter  and  parties  with  this  suit,  whether  erroneous  or  not« 
is  res  judicata  and  conclusive. 

October  29,   1902. 


Messrs.  H.  E.  Smith  and  Jos.  Anderson,  Jr.,  for  plain- 
tiff. 

Mr.  N.  B.  K.  Petlingill  for  defendants. 

Holt,  Judge,  delivered  the  following  opinion: 

As  to  the  plaintiff  and  the  defendant  Mariano  Pesquera,  the 
right  at  issue  in  this  ease  was  presented  in  the  proceeding,  the 
record  of  which  is  in  evidence,  formerly  pending  in  the  district 
court  of  San  Juan,  and  which  was  instituted  by  Pesquera,  and 
to  which  plaintiff's  vendor,  H.  E.  Smith,  was  a  party,  and  was 
determined  by  that  court,  it  being  one  of  general  jurisdiction. 
That  litigation  was  in  substance  identical  as  to  party  and  sub- 
ject-matter with  this  one  as  to  said  Pesquera ;  and  whether  the 
decision  was  erroneous  or  not,  it  is  conclusive  in  this  case  so 
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far  as  Pesquera  is  concerned.  The  matter  is  res  judicata  as  to 
him.  The  motion  is,  therefore,  sustained  as  to  him,  and  the 
jury  are  directed  to  return  a  verdict  in  his  favor.  As  to  the 
other  defendants  the  motion  is  overruled,  the  court  being  of  the 
opinion  the  question  as  to  title  and  possession  and  ouster  of  the 
plainti£F,  or  those  under  whom  he  claims,  should  be  left  to  the 
jury. 


INDEX. 


ABATEMENT  AND  REVIVAL.     See  also  CouBTS,  3. 

1.  A  mere  action  pending  in  one  court,  between  the  same  parties,  afl  to 

the  same  subject-matter,  cannot  be  pleaded  in  abatement  to  an  ac- 
tion in  the  other  court;  but  any  final  action  in  the  one  may  be  as- 
serted in  the  other.    Villegas  y  Sanches  v.  I>e  Diego,  378. 

2.  The  pendency  of  a  foreclosure  proceeding  in  the  insular  court  in  accord- 

ance with  the  mortgage  law  of  Porto  Rioo,  it  appearing  that  the 
mortgage  property  is  not  in  cu8iodia  legia,  is  no  bar  to  the  institu- 
tion of  a  suit  in  this  court,  involving  the  same  parties,  but  allowing 
equities  to  be  litigated  which  cannot  be  considered  in  the  insular 
court.     Nadal  v.  Eamos,  363. 

3.  A  proceeding  to  foreclose  a  mortgage  under  the  local  law  can  hardly  be 

called  a  suit;  it  is  not  an  action  via  ordinaria,  and  cannot  prevent 
this  court  from  assuming  jurisdiction  of  the  cause  and  the  parties 
before  it,  and  appointing  a  receiver.    Id. 

ACCOMMODATION  PAPER.    See  Bnxs  and  Notes,  1;   Pbincipal  and 
Surety. 

ACCOUNTING.    See  also  Pleading,  10. 

An  action  for  an  accounting  lies  in  a  Federal  court,  but  a  bill  in  equity 
is  the  usual  form.     Bocanegra  v.  Graham,  73. 

ACCOUNTS.    See  Bankruptcy,  19-21,  24. 

ACTION    OR   SUIT.    See   also   Abatement   and   Revival;    Courts,    i; 
Death;  Parent  and  Child,  2;  Parties;  State. 

It  is  a  general  rule  that  a  principal  must  demand  of  his  agent  money 
collected  by  him  in  the  course  of  his  agency  before  he  can  sue  for 
it.  There  are,  however,  limitations  upon  this  rule.  If  he  be  merely 
a  collecting  agent,  and  fails  to  render  an  account  of  it  or  to  report 
it  within  a  reasonable  time,  such  demand  is  not  necessary.  Olivieri 
T.  Tomei,  125. 

ACT  OF  BANKRUPTCY.    See  Bankruptcy,  6. 
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ADMISSION.    See  Pleadings,  21. 

ADVERSE  POSSESSION. 

1.  One  heir  in  actual  possession  or  exercising  acts  of  ownership    is   pre- 

sumed to  act  or  be  in  possession  for  all,  unless  his  acts  and  decljLrm- 
tions  rebut  that  presumption.  Such  acts  and  declarations  must  bo 
open,  public,  and  notorious.     Soriano  v.  Arrese,  198. 

2.  Such  possession,  acts,  and  declarations  by  one  hoir,  continued   for   ten 

years,  openly,  publicly,  and  notoriously,  with  recorded  evidence  of 
right,  will  bar  a  right  of  recovery.     Id. 

3.  The  possession  of  one  tenant  in  common  is  the  possession  of  all ;    and 

limitation  does  not  apply.    Ortiz  de  Rodriguez  v.  Vivoni,  487. 

4.  The   limitation  will   run,  however,   if  the  interest  of  the  ootenant   is 

denied  by  the  others;  and  thenceforth  he  stands  on  the  same  foot- 
ing as  other  parties  in  equity,  and  must  show  that  he  acted  in  good 
faith  and  with  reasonable  diligence  to  call  a  court  of  conscience  into 
activity.  If  the  bill  shows  on  its  face  that  he  is  not  entitled,  by 
reason  of  lapse  of  time  and  his  own  laches,  to  relief,  advanta^ 
may  be  taken  of  it  by  demurrer.  Each  case  of  laches  must,  ho-w- 
ever,  be  judged  by  its  own  circumstances.     Id. 

6.  A  statute  of  linutation  does  not  run  against  the  state.  Possession  by 
an  individual  for  the  time  mentioned  in  the  statute,  with  a  dalm 
of  absolute  ownership,  raises  a  conclusive  presumption  of  a  valid 
grant  against  all  but  the  sovereign.    United  States  v.  Benito,  267. 

6.  From  long  possession,  accompanied  with  all  the  acts  usual  to  unquali- 

fied ownership,  the  jury  may,  however,  presume  a  grant  from  the 
sovereign.     Id. 

7.  An  actual  possession  of  thirty  years'  duration,  openly,  publicly,  and 

notoriously,  without  record  title,  will  bar  a  recovery.     Soriano  ▼. 
Arrese,    198. 

AFFIDAVIT.    See    Attorneys,    1;    Bankruptcy,    10,    11;    Costs    and 
Fees,  5;  Pleading,  14,  26. 

ALIENS.    See  also  Attachment,  1;  Pleading,  3. 

1.  By  the  act  of  March  3d,  1903,  Congress  evidently  intended  to  prohibit 

the  importation  cl  all  labor,  skilled  or  unskilled,  save  that  of  the 
character  therein  excepted.     United  States  v.  Michelana,  209. 

2.  Under  the  French  law  one  may  denationalize  himself  by  acquiring  a 

foreign  domicil :  and  by  the  Spanish  law  one  may  become  a  Spanish 
citizen  by  acquiring  a  domicil.     Battistini  v.  Belaval,  213. 

3.  The  citizenship  of  the  child  follows  that  of  the  parent.     Id. 
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A^IENDMENT.     See  Judgment,    1;    P]JCiu>iNG,    15,    16;    Removal  op 
Causes,   10. 

ANCILLARY  PROCEEDINGS.    See  Removal  of  Causes,  0. 

ANNULMENT.    See  Contracts,  2. 

ANSWER.    See  Pleading. 

APPEAL  AND  ERROR. 

1.  An  appeal  does  not  lie  from  this  court  from  an  order  appointing  a  re- 

ceiver or  granting  a  temporary  injunction;  such  orders  not  being- 
final  decisions  within  the  act  of  April  12th,  1900,  authorizing  appeals 
to  the  Supreme  Court  of  the  United  States.  Lothrop  v.  Collazo, 
134. 

2.  Neither  the  act  of  March  3d,  1801,  creating  circuit  courts  of  appeals^ 

and  regulating  appeals  thereto,  nor  the  acts  of  February  18th,  1805, 
and  of  June  6th,  1900,  relating  to  appeals  to  the  circuit  courts  of 
appeals  from  interlocutory  orders,  apply  to  this  court,  from  which 
appeals  can  be  taken  only  to  the  Supreme  Court  of  the  United 
States.    Id. 

3.  The  service  of  the  writ  of  error  within  sixty  days  from  the  rendition 

of  the  judg^inent  is  an  indispensable  requisite  to  its  operation  as  ii 
supersedeas.  The  court  has  no  discretion  in  the  matter.  Perez  y 
Fernandez  v.  Fernandez  y  Perez,  148. 

4.  Where  a  writ  of  error  is  not  served  until  eighty- three  days  after  a  rendi- 

tion of  judgment,  no  motion  to  vacate  supersedeas  is  necessary,  al- 
though bond  be  properly  given ;  and  execution  may  issue  as  a  matter 
of  right  to  enforce  the  judgment.    Id. 

APPLICATION  OF  PAYMENTS.    See  Payment. 

APPOINTMENT.    See   Receivers,   3. 

ARREST.    See  International  Law,  2. 

ASSIGNMENT.    See  Mortgage,  3. 

ASSUMPTION  OF  RISK.    See  Master  and  Servant,  2. 

ATTACHMENT.    See  also  Garnishment,  6. 

1.  A  rule  allowing  an  attachment  upon  the  ground  that  the  defendant  is 

a  foreigner  would  be  both  impolitic  and  unjust  in  this  jurisdiction, 
where  there  are  so  many  foreigners  with  ample  visible  property.  Re 
Rule  Ten,  450. 

2.  Actions  by  foreign  attachments  do  not  lie  in  this  court.     Id. 
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ATTORNEYS.    See  also  Coktkmft,  6;  Criminal  Law,  1,  2;  Pabtiks,  d; 
Reckivebs,   1. 

1.  Generally  an  affidavit  in  a  cause  should  not  be  made  by  the  attorney. 

In  strict  equity  practice  such  an  affidavit  would  be  invalid  if  made 
in  a  suit  then  pending,  and  not  merely  preparatory  to  the  com- 
mencement of  it.    Re  Sobrinos  de  Armas,  256. 

2.  A  charge  against  an  attorney  for  misconduct  not  in  the  presence  or 

hearing  of  the  oourt  should  be  made  under  oath.  The  court  has 
power  to  regulate  his  professional  conduct;  but  he  should  not  be  dis- 
barred save  for  clear  cause.    Ex  parte  Ramos,  511. 

ATTORNEYS'  FEES.    See  Oobts  and  Fra»,  1-3. 

BAIL. 

1.  A  recognizance  taken  by  a  oourt  without  jurisdiction,  or  by  an  officer 

without  authority,  is  void.  If  the  authority  has  jurisdiction  it  is 
valid,  even  if  no  offense  has  been  committed.  United  States  v. 
Rocafort,  318. 

2.  To  hold  a  defendant  or  his  bondsmen  liable,  however,  when  told  by  the 

district  attorney  he  need  not  appear,  would  be  harsh  and  unjust, 
where  there  was  no  wilful  default,  and  no  indictment  found  by  the 
grand  jury.     United  States  v.  Cutler,  407. 

BANKRUPTCY.    See  also  Witnesses,  2. 

1.  A  state  or  local  insolvent  law  is  not  enforceable  while  a  national  bank- 

ruptcy law  is  in  force.    Re  Rauchenplat,  466. 

2.  The  proceedings  known  as  "suspension  of  payments"  do  not  constitute 

a  proceeding  under  the  bankruptcy  law  of  Porto  Rico.  They  are 
merely  new  contracts  between  debtor  and  creditors.  '  Id. 

3.  If  an  adjudication  in  bankruptcy  be  had  of  a  partnership  upon  the  peti- 

tion of  one  of  the  partners,  the  other  partner  refusing  to  unite  in  it 
is,  nevertheless,  required  to  file  schedules.     Re  Doria  y  Anguera,  353, 

4.  Under  §  3  of  the  bankrupt  act,  both  a  fraudulent  transfer  of  property 

and  insolvency  are  necessary  to  constitute  ground  of  involuntary 
bankruptcy.  The  burden  of  establishing  fraud  is  upon  the  petition- 
'ers;  but  if  it  be  shown,  then  the  burden  is  upon  the  alleged  bank- 
rupt to  establish  solvency.  Fraud  may  be  shown  by  facts  proven  or 
inferred  from  circumstances.     Gomel  in  v.  Schultze  &  Co.  289. 

5.  The  burden  of  proof  is,  however,  upon  petitioners,  to  show  both  insol- 

vency and  the  preference  named  in  §  3  of  the  bankrupt  act.  To 
exchanjfc  one  security  for  another,  without  increasing  the  ad\*antage 
of  a  creditor,  is  not  a  preference  within  the  meaning  of  the  bankrupt 
act    Id. 
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BANKRUPTCY--con«ntied. 
What  ia  an  act  of  bankruptcy, 

6.  A  petition  on  the  part  of  the  alleged  bankrupt,  to  a  local  court  under 

the  local  law,  to  be  allowed  to  go  into  '^suspension  of  payments/' 
acknowledging  his  inability  to  pay  his  debts,  and  asking  a  release  of 
part  of  his  indebtedness  and  further  time  within  which  to  pay  the 
balance,  but  failing  to  admit  a  willingness  to  be  adjudged  bankrupt 
under  the  national  bankruptcy  law,  is  not  an  act  of  bankruptcy.  Re 
Sobrinos   de   Armas,   260. 

Petition. 

7.  A  petition  in  bankruptcy  should  show  the  alleged  bankrupt's  business; 

and  a  person  "trading*'  is  not  within  the  excepted  class.     Id. 

8.  Qu€Bre, — Should  the  petition  aver  the  business  of  the  defendants,  or 

show  tliey  are  not  of  the  excepted  classes?  In  this  case  the  petition 
in  substance  avers  the  defendants  are  merchants.  Re  Suoesores  de 
Jos^  Hemais,  385. 

Verification  of  petition. 

0.  A  petition  in  bankruptcy  should  be  verified  by  the  petitioner,  or,  if  veri- 
fied by  another,  the  reasons  therefor  should  be  given.  The  formii 
and  rules  in  bankruptcy  prescribed  by  the  Supreme  Court  must  be 
given  a  practical  construction  to  promote  justice.  Re  Sobrinos  de 
Armas,  256. 

10.  A  duly  authorized  agent  may,  where  all  the  petitioners  reside  and  are 

out  of  the  district,  be  allowed  to  make  the  affidavit  to  an  involuntary 
petition,  but  his  authority,  and  means  of  knowledge,  should  appear  in 
such  affidavit.    Id. 

11.  There  is  no  presumption  of  fact  that  one  claiming  to  be  a  special  agent 

has  been  regularly  appointed.  When  a  petition  in  bankruptcy  is 
verified  by  an  agent  he  should,  if  required,  show  his  authority  to 
80  act.     Id. 

12.  Pleadings  in  bankruptcy,  stating  facts,  must  be  verified.     If  the  party 

be  a  nonresident,  and  the  facts  within  the  knowledge  of  his  attorney, 
the  latter  may  verify  them.  He  should,  however,  state  that  he 
knows  the  facts,  and  his  means  of  knowledge.  Re  Sucesores  de  Jos4 
Hemais,  385. 

Who  may  he  adjudged  bankrupt, 

13.  Under  the  present  bankrupt  law  a  partnership  in  liquidation  may  bi^ 

declared  a  bankrupt,  although  the  individual  members  may  be  sol- 
vent.    Re  Doria  y  Anguera,  350. 

14.  A  partnership  may,  after  its  dissolution,  but  before  final  settlement,  be 

adjudged  a  bankrupt.  Under  the  bankrupt  law  a  partnership  is  an 
entity.    The  individual  estate  of  a  partner  not  adjudged  a  bankrupt 
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should  not  be  settled  in  bankruptcy  when  the  firm  is  declared 
bankrupt.  In  case  the  partnership  assets  should  pay  the  partner- 
ship debts,  and  leave  a  surplus,  his  portion  would  be  paid  over  to 
him.  In  the  event  they  do  not  pay  the  partnership  debts  in  toto, 
he  and  his  individual  property  would  be  liable  for  the  balance. 
This  is  so  because  each  partner  is  liable  in  solido  for  the  firm's 
debts.     Re  Doria  y   Anguera,  353. 

15.  Under  the  bankrupt  law  any  natural  person,  except  a  wage  earner  or 
one  engaged  chiefly  in  farming,  owing  $1,000  or  over,  may  be  ad- 
judged an  involuntary  bankrupt;  also  any  unincorporated  company, 
and  any  corporation  mainly  engaged  in  manufacturing,  tradings 
printing,  publishing,  or  mercantile  pursuits.  Re  Sucesores  De  Jo8^ 
Hemais,  385. 

Discharge;  grounds  for  refusing, 

10.  A  referee  in  bankruptcy  aids  the  court  like  a  master  in  chancery.  He, 
however,  has  no  jurisdiction  to  determine  an  application  for  a  dis- 
charge.    Re  Rauchenplat,  471. 

17.  A  bankrupt  is  not  guilty  of  having  sworn  falsely  or  of  fraudulent  in- 

tent in  failing  to  enumerate  in  his  schedule  of  assets  two  life  in- 
surance policies  on  his  own  life,  payable  only  after  proof  of  his 
death,  to  his  wife  and  children,  which  are  not  subject  to  assignment 
or  cash  surrender  value,  and  on  which  nothing  is  payable  to  him  in 
his  lifetime,  and  in  which  he  has  no  transferable  or  actual  pecuniary 
interest,  or  any  that  could  be  reached  by  judicial  process.     Id. 

18.  An  omission,  fraudulently  made,  from  a  sworn  schedule  of  property, 

constitutes  a  false  oath,  and  is  ground  for  refusing  a  discharge.  Re 
Rauchenplat,  461. 

19.  It  is  not  required  that  the  bankrupt's  books  shall  be  kept  in  the  most 

scientific  manner,  but  only  in  such  a  way  that  his  condition  may  be 
substantially  ascertained;  even  if  badly  kept,  it  is  no  ground  for 
refusing  a  discharge  unless  fraudulent  purpose  on  the  part  of  the 
bankrupt  appears.    Re  Rauchenplat,  471. 

20.  Failure  to  keep  books  of  account  from  which  a  bankrupt's  true  condi- 

tion may  be  ascertained,  must  have  been  with  a  fraudulent  intent  to 
conceal  his  true  financial  condition  and  in  contemplation  of  bank- 
ruptcy.   Re  Rauchenplat,  461. 

21.  The   law   does  not  contemplate  that  his  books  must  be  kept  in  the 

most  scientific  manner,  but  only  so  the  condition  of  his  affairs 
may  be  ascertained.     Id. 

Specifications  opposing  discharge. 

22.  Specifications  must  be  clear  and  definite,  and  not  vague  and  generaL 
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Great  latitude  is  allowed  in  evidence  in  endeavoring  to  find  a 
bankrupt's  assets;  but  the  court  or  referee  has  a  discretion  as 
to  how  far  this  should  proceed.     Re  Rauchenplat,  471. 

23.  Specifications  should  be  so  concise,  definite,  and  specific  as  to  inform 

the  bankrupt  of  the  grounds  of  opposition  to  his  discharge.  It 
is  not  sufficient  to  merely  follow  the  language  of  the  statute. 
Re  Rauchenplat,  468. 

24.  A  general   specification  of   failure  to  keep  proper  books  of   account 

is,  however,  sufficient  to  raise  the  question  whether  books  were 
kept   showing   the   condition    of    the  bankrupt's   business.     Id. 

BILL  OF  PARTICULARS.    See  Pleading,  13,  14. 

BILL  OF  REVIEW.     See  Review. 

BILLS  AND  NOTES.    See  also  Principal  and  Surety. 

1.  If  one  be  an  accommodation  maker  of  a  note,  then,  as  between  him 

and  the  principal,  he  is  but  a  surety;  and  this  is  true  as  to 
the  creditor,  if  he  knows  it.     Bank  of  Porto  Rico  v.  Argueso,  4'*. 

2.  A  section  of  the  Political  Code   of  Porto  Rico,  providing  that  notes 

sued  upon  which  have  never  been  listed  as  provided  by  the  insular 
revenue  law,  and  upon  which  no  taxes  have  been  paid,  shall  not 
be  recoverable  in  any  court  of  the  island  until  these  requisites 
are  complied  with,  does  not  destroy  the  validity  of  the  contract, 
but  merely  suspends  the  remedy.  It  applies  only  to  the  courts 
of  Porto  Rico,  and  not  to  this  court.     Id. 

BONDS.     See  Appeal  and  Ebbob,  4;   Injunction,  9. 

BOOKS    OF    ACCOUNT.     See    Bankbuptct,    19-21,   24. 

BURDEN  OF  PROOF.     See  Bankbuptcy,  4,  5;  Evidence,  7. 

CARRIERS.     See  also  Case,  1;   Railroads,  4. 

It  is  negligence  for  an  employee  of  a  railway  company  to  compel  a 
person  to  jump  from  a  moving  car.  Garcia  y  Davila  v.  American 
R.  Co.  81. 

€ASE. 

1.  An  action  on  the  case  lies  against  a  common  carrier  or  a  warehouse- 
man for  a  violation  of  the  duty  imposed  by  a  contract  express 
or  implied;  and  in  such  a  case  it  is  proper  to  set  forth  the  contract 
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as  an  inducement  and  basis  for  the  tort.    Villar  &  Co.  t.  New  York 
&  P.  R.   8.   Co.   265. 

2.  In  such   a  case  negligence   may   be   charged   in  general    terms.  Id. 

CKSSIOX.    See  Watebs,  1. 

CIRCUIT  COURTS  OF  APPEALS.    See  Appeal  and  Error,  2. 

CITIZENSHIP.     See  also  Aliens,   3;    Corporations;    Courts,  2;   Ex- 
patriation; Pleading,  6. 

The  status  of  a  woman  as  to  citizenship  is  governed  by  that  of  her 
husband,  and  follows  it.  His  nationality  determines  hers.  Ortiz 
dc   Rodriguez  v.   Vivoni,   493. 

CLOUD  ON  TITLE.    See  Pleading,  12,  24. 

COMITY.    See  Conflict  of  Laws. 

COMMERCIAL  PAPER.     See  Bills  and  Notes,  2. 

I'OMMISSIONERS. 

The  duties  of  United  States  commissioners  were  at  first  limited  to  taking 
acknowledgments  and  bail.  Now  he  is  a  magistrate  vested  with 
authority  to  hear  preliminary  investigations  of  charges  of  crime, 
and  to  discharge  or  bail  the  accused.  A  district  attorney  cannot 
control  his  action  so  as  to  prevent  the  investigaticm  by  him  of 
a  criminal  charge,  no  more  than  he  can  control  the  action  of 
a  grand  jury.     United  Stlttes  v.  Cutler,  407. 

COMPLAINT.     See  Pleading. 

(X)MPROMISE.     Sec  Insurance,  13. 

CONCESSIONS.     See  Evidence,  1. 

CONCLUSIONS.     See  Pleading,  7. 

CONDITIONS.    See  Insurance,  7,  12;  Real  Propestt. 

CONFESSION.     See  Judgment,    2-4;    Pleading,   26. 

CONFLICT  OF   LAWS. 

Proper  judicial  comity  would  dictate  that  one  court  should  allow  mother 
the  use  of  its  records,  and  direct  its  officers  to  obey  a  subpcena 
duces  tecum,  when  it  is  shown  the  original  record  is  material  in 
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evidence  in  a  cause  pending  in  the  court  issuing  the  subpoena. 
This  should  not,  however,  deprive  the  court  in  which  the  record* 
belong  of  their  necessary  use  in  a  pending  cause  under  consid- 
eration.    Martinez   de   Hernandez   v.   Bertran,   269. 

CONGRESS.     See  United   States. 

CONSTITUTIONAL   LAW.     See  also  Taxes,  3. 

Although  the  Constitution  of  the  United  States  does  not  forbid  all 
retrospective  legislation,  and  there  is  no  law  in  Porto  Rico  for- 
bidding it,  a  law  impairing  vested  rights  would,  from  the  very 
nature  and  spirit  of  our  government,  be  void.    Battistini  v.  Crosas, 


CONSUMPTION  TAX.     See  Municipal  Ogepobations,  6. 

CONTEMPT. 

1.  To  punish  for  contempt  is  the  exercise  of  a  high   judicial  power  in- 

herent in  a  court,  to  the  proper  transaction  of  its  business.  Re 
Decker,    381. 

2.  The  plaintiff,  by  a  former  order  of  court,  was  subrogated  to  the  rights 

of  a  mortgagee  in  a  mortgage  against  the  defendant,  all  parties 
appearing.  Later  the  defendant  brought  a  bill  in  another  court, 
praying  for  a  decree  establishing  that  the  plaintiff  was  never 
so  subrogated.  This  proceeding  seeks  to  hold  the  defendant  liable 
for  contempt  for  so  doing.     Van  Syckle  v.  Montilla,  75. 

3.  It  is  a  contempt  of  court  for  a  party  to  an  action  to  talk  to  witnesses 

or  in  their  presence,  and  especially  in  such  a  way  as  to  intimidate 
them,  or  prevent  them  from  giving  true  testimony;  he  knowing 
they  had  been  put  under  the  rule  not  to  talk  to  anyone,  or 
suffer  anyone  to  talk  to  them  as   to  the  case.  Re  Herencia,  207. 

4.  A  court  has  the  power  to  grant  a  temporary  restraining  order  until 

it  can,  upon  a  proper  hearing,  determine  the  question  of  juris- 
diction; and  disobedience  of  such  an  order  is  contempt  of  court, 
independently  of  how  the  court  may  afterwards  decide  the  question. 
Wenar  v.  Pohl,  47. 

5.  A  suit  questioning  the  sufficiency  of  this  decree,  and  even  asking  to 

have  it  set  aside,  is  not  a  contempt.  The  violation  of  the  injunctive 
order  would  be  one.     Van  Syckle  v.  Montilla,  75. 

6.  An  attorney,  when  he  does  not  content  himself  with  giving  his  advice 

and  opinion  upon  the  validity  of  an  order  of  the  court,  but  urgvis 
disobedience  and  takes  part  in  acts  which  are  forbidden  by  the 
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order,  ig  hinwelf  liable  for  oontempt,  alike  with  his  client.  Wenar 
▼.  Pohl,  34. 

CONTINUANCE  AND  ADJOURNMENT.    See  Evidence,  4;  Remotal  of 
Causes,  7. 

CONTRACTS.    See  also  Municipal  Corporations,  7;  Specific  Perform- 
ance. 

1.  A  written  contract  may  be  rescinded  or  modified  by  a  verbal  contract 

upon  sufficient  consideration.  San  Juan  Light  k  T.  Co.  v.  Segura, 
607. 

2.  The  plaintiff  may  recover  for  what  he  has  actually  done  and  furnished; 

and  defendant  cannot  defeat  this  by  an  annulment  of  the  contract 
under  a  mere  right  to  annul  it.  Janes  v.  People  of  Porto  Rico, 
94. 

CONTRIBUTORY  NEGLIGENCE.     See  Neouoence. 

CORPORATIONS.    See  also  Bankruptcy,  15;  Limitation  of  Actions,  1. 

A  corporation  organized  in  a  dependency  or  province  of  Spain  by  Spanish 
authority  is  a  creature  of  the  Spanish  government.  A  corporation 
has  the  citizenship  of  the  sovereignty  that  creates  it,  and  its  incor> 
porators  are  presumed  to  be  citizens  of  the  state  creating  it. 
Borrero  v.  Compania  Anonyma  de  la  Luz  Electrica,  142. 

COSTS  AND  FEES. 

1.  The  meaning  of  U.   S.  Rev.  Stat.  §  823    (U.  S.  Comp.  Stat.   1901,  p. 

632),  that  no  other  compensation  shall  be  taxed  as  an  attorney's 
fee  except  as  provided  in  }  824  save  where  otherwise  provided  by 
law,  is  clearly  to  be  understood  as  referring  to  United  States  law. 
Barbosa  v.  Bird,  70. 

2.  The  local  statute  giving  in  a  libel  suit  to  the  defendant,  in  case  judg- 

ment is  rendered  in  his  favor,  an  attorney's  fee  in  addition  to 
other  costs,  is  not  applicable  to  the  Federal  court.     Id. 

3.  No  attorney's  fee  can  be  taxed  as  costs  for  the  defendant,  even  though 

in  such  a  case  he  be  acquitted.     United  States  v.  Rivera,  439. 

4.  Where  a  witness  is  subpoenaed  and  not  introduced,  the  presumption 

is  he  has  been  brought  to  court  unnecessarily.  His  claims  should 
not  be  taxed  as  costs  against  the  adverse  party.  Rodriguez  y 
Garcia  v.   North  German   F.    Ins.  Co.  233. 

5.  An  affidavit  supporting  a  motion  to  be  allowed  to  sue  without  prepay- 

ment  of  costs   or  giving  security  therefor,  in   addition  to  stating 
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that  plaintiffs  are  unable  to  pay  the  costs,  and  that  they  belie\'e 
they  are  entitled  to  the  relief  asked,  must  set  forth  briefly  tho 
nature  of  the  alleged  cause  of  action,  and  also  state  the  citizen- 
ship  of   the  parties.     Soriano  v.   Arrese,    196. 

6.  The  United  States  statute  providing  for  suits  in  forma  pauperis  in 
terms  limits  the  right  to  citizens  of  the  United  States;  but  in 
this  jurisdiction  it  should  be  construed  to  also  embrace  citizens 
of  Porto  Rico.     Id. 

COTENANCY.     See  Adverse  Possession,  3,  4. 

COUNCIL,     See  Municipal  Oohporations,  7,  8;   Waters,  2. 

COURTS.  See  also  Accounting;  Appeal  and  Ebbob,  2;  Conflict  oif 
LAWS;  Contempt,  1,  4;  Habeas  Cobpus;  Intebnational  Law, 
3;  Judge;  Judgment,  10;  Removal  of  Causes;  Waters,  2. 

1.  The  alleged  crime  having  been  committed  during  the  exist<$nce  of  the 

military  government  in  Porto  Rico,  but  before  the  treaty  of  Paris, 
which  ceded  the  island  to  the  United  States,  and  before  the  estab- 
lishment of  the  United  States  provisional  court  for  Porto  Rico, 
and  not  being  contrary  to  any  Spanish  law  or  military  order  then 
in  force,  is  not  an  offense  against  any  law  of  the  United  States, 
and  this  court  has  no  jurisdiction  of  it.  United  States  v.  Caparros, 
59. 

2.  The   act  of   Congress   of  March   2d,   1901,  extends  the  jurisdiction  of 

this  court  to  controversies  where  the  parties,  or  either  of  them, 
are  citizens  of  the  United  States  or  a  foreign  state.  Compania 
Anonyma  de  la  Luz  Electrica  v.  Ponce  R.  4  L.  Co.  218. 

3.  In  a  suit  in  rerriy  where  two  courts  have  concurrent  jurisdiction,  the 

court  that  first  obtains  control  of  the  property  holds  it.  The  mere 
pendency  of  a  suit,  however,  in  an  insular  court,  although  it  be 
in  its  nature  in  rem,  does  not  bar  a  like  suit  in  the  United  States 
court  as  to  the  same  property.    Villegas  y  Sanches  v.  De  Diego,  373. 

4.  Where  two  courts  have  concurrent  jurisdiction,  the  one  acquiring  con- 

trol of  the  property  in  contest  holds  it.  It  is  then  in  cuatodia 
legis.  The  mere  pendency,  however,  of  an  executory  foreclosure 
suit  in  one  court,  custody  of  the  property  not  having  been  acquired, 
does  not  bar  a  suit  in  equity  in  another  court  as  to  the  same 
property.     Kortright  v.  Cruz  de  Godines,   174. 

5.  One  court  has  no  power   to  enjoin  another  court;   but   it  can  enjoiu 

a  litigant  in  personam  to   prevent  a  defeat  of   its  action.     Where 
a  .bill  is  brought  in  this  court  to  cancel  an  obligation,  and  subse- 
Pobto   Rico — 34. 
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quently  there  is  a  proceeding  by  the  creditor  in  another  court  to 
enforce  it  by  an  executory  and  summary  proceeding,  this  court 
has  power  to  enjoin  such  litigant  from  further  procedure  in  such 
other  court,  in  order  to  prevent  the  possible  action  of  this  court 
from  being  rendered  ineffectual.     Id. 

6.  A  United  States  court  in  a  suit   first  commenced  therein  may  enjoin 

a  party  thereto  from  proceeding  in  an  action  subsequently  insti- 
tuted in  an  insular  or  state  court,  in  which  the  issues  are  su't>- 
stantially  the  same,  when  such  an  action  may  defeat  or  impair 
the  action  of  the  United  States  court.  Fajardo  de  Salazar  v.  Costa. 
332. 

7.  The  equity  practice  of  a  United  States  court  is  not  controlled  by  the 

local  law.     Desola  &  Ramirez  v.  Willoughby,  344. 

8.  The  action  of  the  insular  Treasurer   in  approving  cr  disapproving  a 

municipal  ordinance  relating  to  the  financial  affairs  of  the  mu- 
nicipality is  not  final.  His  acts  are  of  a  ministerial  character, 
and  not  beyond  the  control  of  the  courts  in  a  proper  case.  Vincenlc 
&  Co.  v.  San  Juan,   154. 

9.  Although  the  action  of  a  municipal  council  may  be  ill  advised,  it  must 

stand  unless  the  presumption  that  a  public  officer  has  done  his  duty 
is  overturned  by  evidence  showing  fraud  or  corruption.  San  Juan 
Light  &  T.  Go.  V.  San  Juan,  168. 

CREDITORS'  MEETING.    See  Suspension  of  Payments. 

CRIMINAL  LAW.     See  also  Costs  and    Fees,   3;    Ooubts,   1;   Intee 
NATIONAL  Law,  1,  2;  Witnesses,  3-5. 

1.  The  court  should,   if  possible,  appoint  counsel  to  defend  an   indigent 

person  charged  with   crime.      United  States  ▼.  Rivera,  439. 

2.  An  attorney  so  assigned  cannot  refuse  to  act.     Id. 

3.  If  one  be  arraigned,  and  plead  in  a  court  of  competent  jurisdiction,  a 

jury  be  impaneled  and  sworn,  and  he  is  put  upon  trial  upon  a 
valid  information  or  indictment,  he  is  in  jeopardy;  and  onoe  in 
jeopardy  is  a  bar  to  a  second  prosecution  for  the  same  offense. 
United    States    v.   Fernandez,    453. 

4.  The  court  should  grant  a  motion  to  nolle  an  indictment,  made  by  the 

prosecuting  attorney  who  is  charged  with  the  duty  to  prosecute, 
unless  it  ha^  some  knowledge  that  the  motion  is  based  upon  im- 
proper   motives.     United    States   v.   Dunlap,    112. 

5.  The  court  certainly  should  not  refuse  such  a  motion  when  made,  unless 

it  has  knowledge  of  improper  reasons  therefor,  aa  it  is  made  by 
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an  officer  acting  upon  his  oath  and  under  his  official  responsibility. 
United  Stetes  v.  Merritt,  203. 

6.  In  the  absence  of  statutory  provision  the  weight  of  judicial  authority 
seems  to  be  that  the  prosecuting  attorney  has  the  right  before 
trial  to  enter  a  nolle  of  an  indictment.    Id. 

CROWN  LANDS.     See  Public  Lands. 

CUSTODIA  LEGIS.     See  Courts,  4. 

CUSTOM.     See  War,  3. 

CUSTOMS  DUTIES.     See  Duties. 

DAMAGES. 

1.  The  owner  of  property  injured  must  use  reasonable  care  and  effort  to 

protect  himself  from  further  loss  by  its  deterioration  in  value. 
Cividanes  v.  American  R.  Co.  106. 

2.  The  measure   of   damages   for   trespass   in    forcibly   taking   possession 

of  property  is  compensation  for  all  injury  which  resulted  as  a 
direct  consequence  from  the  trespass.  It  is  not  limited  to  com- 
pensation for  the  use  during  the  time  defendant  was  actually  in 
possession,  but  includes  all  damage  which  may  have  been  done  to 
the  property,  which  was  a  direct  result  of  the  wrongful  entry  and 
wrongful  use.     St.  Johns  Gas  Co.  v.  San  Juan,  160. 

3.  If,  after  the  trespass  had  been  committed,  and  after  having  remained 

in  possession  of  the  property  for  a  time,  using  the  same  in  the 
manufacture  of  gas,  the  city  abandoned  it,  the  agent  of  the  company 
being  present,  the  plaintiff  could  only  recover  for  the  injuries  which 
were  the  direct  consequences  of  the  trespass.  Id. 

4.  If  the  trespass  was  committed  wantonly,  exemplary  damages  may  also 

be  awarded.     Id. 

6.  The  jury  may,  in  a  case  like  this  one,  take  into  consideration  age, 
condition  of  health,  and  earning  cap£u:ity  of  plaintiff  in  fixing  the 
measure  of  damages.    Garcia  y  Davila  v.  American  R.  Co.  81. 

6.  The  act  of  the  legislature  of  Porto  Rico  of  March  Ist,  1902   (R.  S.  of 

Porto  Rico,  arts.  322-333),  limits  recovery  in  suits  for  damages 
by  parent  for  death  of  child  on  whom  he  was  dependent  for  support 
to  $3,000.     Vargas  v.  American  R.  Co.  292. 

7.  In  fixing  the  measure  of  damages  the  jury  may  take  into  account  the 

earning  capacity  of  the  deceased,  the  probable  duration  of  his  life, 
and    actual    need   of    dependent   parent.     Id. 
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DEATH.     See  also  Damages,  6,  7. 

1.  The  right  to  sue  for  death  from  negligence  of  a  defendant,  by  persona 

entitled  to  a  support  by  the  deceased,  has  not  been  changed  by  the 
new  CiWl  Code  of  Porto  Rico,  as  article  1803  of  it  is  in  substance 
the  same  as  article  1902  of  the  former  Civil  Cpde,  and  article  213 
of  it  the  same  as  article  143  of  the  old  Code,  so  far  as  applic&ble 
to  this  case.     Torres  v.  Ponce  R.  &  L.  Co.  476. 

2.  By  the  common  law  no  civil  action  lies  for  an  injury  through  negligence 

resulting  in  death.  But  by  the  civil  law  in  force  in  Porto  Rico, 
as  construed  by  the  supreme  court  of  Spain,  which  vtas  the  supreme 
tribunal  as  to  the  construction  of  law  applicable  to  Spanish  posses* 
sions,  it  does  lie.  Borrero  v.  Compania  Anonyma  de  la  Luz  Elec- 
trica,  144. 

3.  Parent  not  dependent,  wholly  or  partially,  on  child  for  support,  cannot 

recover  for  death  of  latter.     Vargas  v.  American  R.  Co.  292. 

4.  A  father,  unless  dependent  on  his  son,  deceased,  for  support  in  whole 

or  in  part,  cannot  recover  under  the  act  of  March  1st,  1902  (R.  S. 
Porto  Rico,  articles  322-333).    Bosakowski  v.  American  R.  Co.  277. 

DECLARATIONS.     See  Pleading. 

DECREE.    See  Mobtoaoe,  6. 

DEEDS.     See  Real  Pbopebtt,  1. 

DEMAND.     See  Action  or  Suit. 

DEMURRER.    See  Dismissal;   In  junction,  4;  Pleaoing,  22-27. 

DIPLOMACY.     See  International  Law,  2. 

DISBARMENT.     See  Attobneys,  2. 

DISCHARGE.     See   Bankruptcy,   16-24. 

DISCI/AIMER.     See  Pijiading,  12. 

DISCOVERY. 

1.  Where  it  is  sought  to  compel  production  of  papers,  books,  etc,  they 

should  be  specified  with  all  certainty  practicable;  but  considerable 
latitude  should  l)e  allowed.  Norwich  Union  F.  Ins.  Soc.  v.  Gomes, 
498. 

2.  Although  not  a  party  to  the  suit,  a  person  is  not  immune  from  beings 

compelled  to  produce  documents  if  they  throw  any  light  on  the 
litigation.     Id. 
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DISCOVERY — continued, 

3.  It  mufit  appear,  however,  that  the  books  a&ked  to  be  produced  will  in 
all  probability  be  material  evidence  and  germane  to  the  issue.  Suffi- 
cient must  appear  to  rais»  a  presumption  of  their  materiality;  and 
a  mere  suspicion  that  they  may  contain  material  evidence  is  not 
enough.  If  the  motion  to  produce  be  a  mere  fishing  expedition, 
it  will  be  denied.    Id. 

DISCRETION.    See  Bankruptcy,  22;  Pleading,  20. 

DISMISSAL.     See  also  Pleading,   19-21. 

A  suit,  at  the  time  it  is  filed,  not  coming  within  the  jurisdiction  of  thd 
court,  should  be  dismissed  on  demurrer.    Macklin  v.  Hollander,  376. 

DISOBEDIENCE.     See  Contempt. 

DISTRICT  ATTORNEYS.     See  Oommissionebs. 

DIVORCE.     See  Pleading,  15. 

DOCUMENTS.    See  Evidence,  1. 

DOMICIL.    See  also  Aliens,  2;  Expatbiation  ;  Removal  of  Causes,  7. 

Domicil  is  mainly  a  question  of  intention;  and  the  declaration  of  the 
party  should  control  unless  overthrown  by  his  acts.  Battistini  v. 
Belaval,  213. 

DUE  PROCESS.     See  Taxes,  3. 

DUTIES. 

The  Secretary  of  the  Treasury  has  power  by  law  to  remit  a  penalty  in- 
curred by  the  nonpayment  of  a  custom  duty,  and  to  direct  the 
prosecution  therefor  dismissed.  The  solicitor  of  the  Treasury  may» 
in  cases  like  these,  instruct  the  district  attorney  what  he  is  to  do« 
United  States  v.  Dunlap,  112. 

EJECl'MENT.     See  Evidence,  1. 

ELECTRIC  LIGHT.     See  Highways. 

EMINENT  DOMAIN. 

The  Code  of  Commerce  for  Porto  Rico  of  1885  authorized  the  formation 
of  railroad  companies,  and  provided  how  it  should  be  done.  Also 
for  the  exercise  of  the  right  of  eminent  domain  for  a  public  utility, 
upon   payment  of  indemnity.     Cividanes  v.  Deford,  07, 

EMPLOYEES.    See  Masteb  and  Servant. 
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ENEMY.     See  Wab,  3. 

EQUITY.    See  also  Accountiwo;  Courts,  7;  Limitation  of  Acnows,  2; 
Pleaoing,  1,  26;  Specific  Pebfobmakce. 

1.  When  there  is  a  complete  and  adequate  remedy  at  law,  equity  will   not 

interfere.     Mart  Hermanos  v.  San  German,  502. 

2.  An  adequate  remedy  at  law  must  be  as  efficient  as  one  in  equity.      It 

must  be  obtainable  in  any  court,  state  or  Federal,  having  juria- 
diction.     Desola  &  Ramirez  v.  Willoughby,  344. 

3.  Where  an  apportionment  of  taxes  is  to  be  made  among  municipalities 

and  other  local  divisions,  and  complainants  would  be  compelled  to 
resort  to  a  multiplicity  of  suits  at  law  against  them  to  reooviRr 
taxes  illegally  exacted,  there  is  ground  for  equitable  interference. 
Id. 

ERROR.    See  Appeal  and  Ebbob. 

ESTOPPEL. 

A  mortgagee  who  accepts  a  writing  embracing  different  pieces  of  prop- 
erty, and  providing  that  one  of  them  may  be  disposed  of  by  the 
mortgagor  to  enable  him  to  carry  out  another  contract,  is  estopped 

I        from    questioning    his    right,    and    must    abide    the    consequences. 

f-      Western  Electric  Co.  v.  Electric  Light  Co.  of  Mayaguez,  309. 

EVIDENCE.     See  also  Advebse  Possession,   1,  6;    Bankbuptct,  4,   5; 
cobpobations ;  costs  and  fees,  4;  pleading,  27;  rsmovai,  op 

Causes,  7. 

1.  Documents  purporting  to  be  a  concession  to  use  and  dispose  of  United 

States  property,  given  by  the  military  governor  of  Porto  Rico,  and 
other  papers  from  subordinate  officers  recognizing  his  act,  are  inad- 
missible in  an  action  of  ejectment  by  the  United  States  to  recover 
the  property.    United  States  v.  De  Porrata  Doria,  417. 

2.  The  statement  of  a  vendor   made  subsequent  to  a  conveyance  of  the 

property  by  him  is  not  admissible  to  slander  the  title  he  professed 
to  convey.     Soriano  v.  Arrese,   194. 

Presumptiona  and  burden  of  proof. 

3.  It  should  be  presumed  an  agent  co  collect  a  debt  collected  the  interest 

due  on  it.    This  was  his  duty.     Olivieri  v.  Tomei,  125. 

4.  Nonresidence  as  well   as   residence,   once   shown,  is   presumed  to   con- 

tinue.    Dastas  Garrosi  v.  Garrosi,  228. 

5.  If  the  property  of  another  be  injured  by  the  operation  of  a  railroa*! 

train,  prima  facie  it  must  be  presumed  it  arose  from  the  negligence 
of  the  company.     Cividanes  v.  American  R.  Co.   106. 
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EVIDENCE — continued, 

6,  Express  malice  need  not  be  shown;  but  ni&lice  is  generally  inferable 

from  want  of  probable  cause.  Casalduc  v.  Transatlantic  F.  Ins. 
Oo.    189. 

7.  One  relying  upon  a  tax  title  must  show  that  the  law  has  been  complied 

with  in  its  obtention.    Garcia  y  Cobina  v.  Nevarez  y  Landron,  513. 

EXCEPTIONS.     See  Pleadino,   17,  18,  20;  Reference. 
EXCHANGE.    See  Municipal  Cobpobations,  6;  Taxes,  1. 
EXECUTION.    See  Appeal  and  Error,  4. 

EXECUTORS  AND  ADMINISTRATORS.    See  also  Parties,  5. 

1.  Personal  representatives  are  not  known  to  the  laws  of  Porto  Rico.    Un- 

der the  local  law  an  heir  may  enforce  rights  to  personal  estate  be- 
longing to  the  decedent.  New  Colonial  Go.  v.  Canovanas  Sugar 
Factory,  286. 

2.  Under  the  laws  of  Porto  Rico  an  executor  of  a  will  has  no  right  to  sue 

upon  claims  due  the  testator  unless  the  will  expressly  so  proyldes. 
Martin  v.  Royal  Ins.  Co.  322. 

3.  A  grant  of  letters  to  a  personal  representative  in  one  country  does  not 

authorize  him  to  act  as  such  in  another.  He  has  no  extraterritorial 
power.  A  foreign  personal  representative  cannot  sue  in  this  juris- 
diction without  first  taking  out  ancillary  letters  here.  Perez  v. 
Aguerria,  443. 

EXEMPLARY  DAMAGES.    See  Damages,  4. 

EXEMPTIONS.    See  Taxes,  2, 

EXPATRIATION. 

One  may  denationalize  or  expatriate  himself  without  acquiring  citizenship 
in  another  sovereign  state.  One  may  become  a  citizen  of  a  state 
only  by  compliance  with  its  laws.  Mere  declaration  of  intention  to 
become  a  citizen,  or  residence  for  years  in  a  state,  or  incumbency  of 
public  office  in  that  state,  will  not  operate  to  make  a  citizen  of  an 
alien.  No  incomplete  step  towards  naturalization  is  sufficient.  Or- 
tiz de  Rodriguez  v.  Vivoni,  493. 

FALSE  STATEMENT.     See  Perjury. 

FEDERAL  COURTS.    See  Aooounting. 

FEES.    See  Parties,  6. 
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FORECLOSURE.    See  Abatement  and  Revival,  2,  3;  Coubts,  4;  Judg- 
ment, 6,  7;  Mortgage,  4-6. 

FOREIGN  ADMINISTRATORS.    See  Executors  and  Administbatobs,  3. 

FOREIGN  ATTACHMENT.    See  Attachment,  2. 

FOREIGNER.    See  Aliens. 

FOREIGN  WAR  SHIP.    See  International  Law. 

FORFEITURE.    See  Real  Property;  Taxes,  3. 

FORMER  JEOPARDY.    See  Criminal  Law,  3. 

FRAUD  AND  FRAUDULENT  CONVEYANCES.    See  Bankruptcy,  4. 

GARNISHMENT. 

1.  A  ministerial  officer  in  official  possession  of  public  money  is  not  sub- 

ject to  garnishment.    Horton  v.  Aguadilla,  457. 

2.  A  ^sbursing  oiBoer  of  the  government  is  not  subject  to  garnishment. 

Public  money  in  his  hands  cannot  be  attached.  Garnishment  of 
government  funds  is  contrary  to  public  policy.  Re  Garnishment  of 
Pay  of  Member  of  Legislature,  405. 

3.  A  garnishment  against  one  as  an  individual,  and  not  as  a  governmental 

disbursing  officer,  does  not  stop  disbursement  of  the  money.    Id. 

4.  The  insular  government,  although  it  may  sue  and  be  sued,  cannot  be 

charged  as  garnishee  as  to  a  fund  due  through  its  disbursing  officer 
to  a  municipality.     Horton  v.  Aguadilla,  457. 

5.  Money  devoted  to  the  purpose  of  carrying  on  a  municipal  government 

cannot  be  seized  by  garnishment,  as  it  may  be  necessary  to  ita 
existence;  but  it  can  be  compelled  by  mandamus  to  pay  his  debts.  Id. 

6.  Section  916,  Revised  Statutes  of  the  United  States   (U.  S.  Comp.  Stat. 

1901,  p.  684),  applies  to  garnishments  in  Porto  Rico.  Under  the 
local  law,  merely  the  nonpayment  of  a  judgment  is  ground  of  at- 
tachment.   Bravo  A.  Co.  v.  Gomez,  303. 

GOVERNMENT.     See  Garnishment. 

GRAND  JURY. 

The  grand  jury  is  a  competent  tribunal,  and  the  foreman  is  the  proper  one 
to  administer  the  oath.    United  States  v.  Cruz,  445. 

GRANT.    See  Adverse  Possession,  5,  6. 
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HABEAS  CX)RPUS. 

United  States  courts  will  not  interfere  by  writ  of  habeas  corpus  with 
prisoners  held  by  local  authority  except  in  the  cases  enumerated  in 
§  763  of  the  Revised  Statutes  of  the  United  States,  U.  S.  Comp. 
Stat.  1901,  p.  592.     Re  Carlo,  216. 

HARBOR.    See  Injunction,  7 ;  Public  Lands. 

HEIRS.    See  Adverse  Possession,  1,  2;  Executors  and  Administrators, 
1;  Parties,  4,  5;  Pleading,  5. 

HIGHWAYS. 

An  electric  light  company  acquiring  under  property  authority  a  reasonably 
BufBcient  space  for  its  lines  along  a  street  is  entitled  thereto,  whicli 
another  must  not  invade;  but  it  cannot  claim  more  than  a  reason- 
able space  to  the  exclusion  of  another  company.  Compania  Anonynia 
de  la  Luz  Electrica  v.  Ponce  R.  &  L.  Co.  218. 

HUSBAND  AND  WIFE.    See  also  Citizenship;  Pleading,  15. 

1.  A   married  woman  must  sue  by  her   next  friend.     Dastas  Garrosi   v. 

Garrosi,  230. 

2.  A  wife,  in  Porto  Rioo,  cannot  sue  for  her  part  of  the  conjugal  earnings 

and  property  until  after  the  dissolution  of  her  marriage;  but  the 
estate  arising  during  the  marriage  belongs,  upon  the  dissolution  of 
it,  equally  to  her  and  her  husband.  Until  then  he  is  the  adminis- 
trator of  it,  and  he  can  alienate  or  encumber  it  in  good  faith  and  for 
a  consideration;  but  the  wife  cannot.    Id. 

ILLEGITIMACY.    See  Parent  and  Child. 

IMPERTINENCE.    See  Pleading,  L 

IMPORTATION.    See  Aliens,  1 ;  Pleading,  3. 

INCENDIARISM.    See  Insurance,  6. 

INDEPENDENT  CONTRACTOR.    See  Master  and  Servant,  3,  4. 

INDICTMENT.     See  also  Criminal  Law,  5,  6. 

An  indictment  under  the  act  of  March  2d,  1895  (2  U.  S.  Rev.  Stat.  Supp. 
p.  435),  charging  one  with  bringing  lottery  tickets  within  the 
United  States  from  abroad,  which  fails  to  allege  that  defendant 
had  knowledge  of  their  unlawful  character,  or  that  he  knew  they 
were  certificates  or  instruments  representing  lottery  chances,  is 
insufficient  and  will  be  quashed.    United  States  v.  Santa  Maria,  414. 
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INFANTS.    See  Aliens,  3;  Parent  and  Child,  1. 

IN  FORMA  PAUPERIS.    See  Costs  and  Fees,  6. 

INJUNCTION.  See  also  Appeal  and  Ebbob,  1;  Contempt,  4,  5;  Coubts, 
5,  6;  Judge  ;  Municipal  Cobpobations,  6;  Pleading,  19;  Rc- 
CEiVEBs,  3;  Removal  of  Causes,  1. 

1.  An  injunction  to  prevent  an  act  should  not  be  granted  when  the  act 

iuis  already  been  done.  An  injunction  against  a  public  corporate 
body  which  no  longer  has  control  of  a  road,  its  control  by  law  hav- 
ing passed  to  another  corpcM-ate  body,  to  restrain  the  former  from  do- 
ing acts  as  to  it,  will  not  lie,  as  it  would  be  of  no  avail.  Man 
Hermanos  v.  San  Grerman,  502. 

2.  A  former  decree  of  court  having  placed  it  beyond  the  power  of  the 

receiver  of  a  lighting  company  to  continue  a  lighting  contract  with 
a  city,  the  need  of  a  restraining  order  preventing  the  city  from  an- 
nulling such  contract  is  not  evident,  and  its  continuation  is  un- 
necessary.   Porto  Rico  Co.  v.  Alsop,  341. 

3.  Where  trespasses  go  to  the  destruction  of  the  substance  of  an  estate, 

cannot  well  be  measured  in  damages,  and  are  of  a  continuing  char- 
acter, equity  will  interfere.    Cividanes  v.  Deford,  97. 

4.  The  question  of  laches  may  be  raised  by  demurrer.    When  a  landowner 

has  desisted  from  attempting  to  enjoin  the  occupation  and  use  of 
his  land  by  a  railroad  company  so  long  that  the  company  has  in 
good  faith  expended  large  sume  of  money  in  making  improvements, 
he  has  be«!n  guilty  of  such  laches  that  an  injunction  will  not  be 
granted.      Id. 

9.  Moreover,  when  the  company  has  made  improvements  of  great  value, 
and  the  public  have  become  interested  in  its  public  service,  it  would 
be  against  public  policy  and  inequitable  to  grant  the  landowner  an 
injunction  against  the  use  of  his  land  by  the  public  servant.     Id. 

6.  Where  the  averment  of  the  bill  as  to  wilful  mismanagement  and  waste 

is  of  a  general  character,  and  the  affidavits  presented  in  support  of 
it  speak  mainly  in  general  terms  of  conditions  in  April,  1901,  more 
than  three  months  before  the  application,  it  should  be  denied. 
Lothrop  V.  Collazo,  128. 

7.  A  complainant  owning  the  riparian  right  to  harbor  shores  can  enjoin  the 

building  of  a  wharf  which  would  rest  on  those  shores,  but  cannot 
enjoin  the  use  of  the  navigable  waters  of  the  harbor,  for  they  be- 
long to  the  United  States.  People  of  Porto  Rico  v.  New  York  & 
P.  R.  8.  Co.  248. 

5.  A  complainant,  to  obtain  injunctive  relief,  must  present  an  equitable 
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IN.JUNCTION— confinucii. 

state  of  case.  Where  a  revocable  license  granted  by  the  War  De- 
partment provided  that  the  United  States  or  Porto  Rico  reserves  the 
right  after  three  montlis'  notice  to  take  the  wharf  from  the  licensee 
upon  the  payment  of  the  value  of  the  structure,  and  the  complainant 
seeks  by  injunction  to  prevent  the  repair  of  said  wharf  when  in- 
jured by  fire,  it  must  show  that  it  has  done  equity  and  complied  with 
the  terms  of  the  license  by  the  offer  to  the  company  of  its  value,  be- 
fore the  court  will  act  by  injunction.    Id. 

9.  Before  removal  of  suit  to  this  court,  the  insular  court,  by  virtue  of  an 
act  of  the  legislature,  granted  the  complainant  an  injunction  with- 
out bond.  Under  the  equity  practice  this  court  has  a  discretion  to 
require  a  bond  or  not.  As  none  was  given  in  the  insular  court,  and 
there  is  no  express  averment  in  the  answer  of  accruing  damages,  it 
would  not  be  inclined  to  require  it.  Aside  from  this,  however,  there 
is  no  authority  to  require  a  bond  where  the  state  or  political  sov- 
ereignty brings  the  suit.  People  of  Porto  Rico  v.  New  York  &  P. 
R.  S.  Co.  242. 

INSOLVENCY.     See  Bankruptct,  1,  2;   Pabtnebship,  1;  Rbceivebs,  6; 
Suspension  of  Payments. 

INSULAR  REVENUE.    See  Bills  and  Notes,  2. 

INSURANCE. 

1.  The  invasion  and  insurrection  clause  of  the  policy  properly  construed 

means  that  such  invasion  or  insurrection  occurred  within  the  sec- 
tion of  country  where  the  loss  occurred,  and  that  it  was  caused  by 
such  invasion  or  insurrection,  and  not  by  a  cause  independent  of 
them.     Martin  v.  Royal  Ins.  Co.  324. 

2.  A  new  building  added  to  a  building  insured  cannot  be  considered  as  in- 

cluded in  the  insurance.    Id. 

3.  When  stock  in  trade  is  insured,  the  insured  has  the  ri^t  to  sell  and 

repurchase  by  way  of  substitution,  and  the  policy  covers  the  sub- 
stituted goods.    Id* 

4.  An  insurance  policy  on  a  stock  of  goods  embraces  the  goods  substituted 

in  the  usual  course  of  business  for  those  sold.  Rodriguez  y  Garcia 
V.  North  German  F.  Ins.  Co.  236. 

5.  At  common  law  a  contract  of  insurance  for  the  mortgagor's  benefit  is 

a  personal  one,  and  the  mortgagee  has  no  claim  on  the  insurance 
fund  in  the  absence  of  a  valid  contract  or  pledge;  but  under  the 
local  law  the  insurance  is  an  incident  to  the  mortgaged  property. 
The  mortgage  law  includes  in  the  mortgage  all  insurance  policies 
on  the  mortgaged  property.     Bravo  &  Co.  v.  Gomez,  303. 
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INSURANCE— continued. 

6.  Incendiarism   by  the  insured  vitiates  insuranoe;   but  if  the   insured 

}iad  no  knowledge  of  the  incendiary  fire,  and  was  no  party  to  it»   he^ 
is  entitled  to  recover.     Miller  v.  Northern  Assur.  Co.  420. 

Proofs  of  loss. 

7.  Reasonable  conditions  attached  to  policies  of  insuranoe  are  valid.      JL 

condition  requiring  the  insured  to  notify  the  company  of  loss  and 
submit  proofs  of  same  is  reasonable  and  binding.     Id. 

8.  An  insurance  company  may  waive  certain  conditions  of  the  policy,  as» 

for  instance,  the  production  of  proofs  of  loss.  It  may  do  so  through 
its  general  agent.  It  may  do  so  either  expressly,  or  by  conduct 
calculated  to  induce  a  reasonable  person  to  believe  that  no  proofs 
are  required.    Martin  v.  Royal  Ins.  Co.  324. 

9.  If  the  company  notifies  the  insured  he  need  not  furnish  them,  or  if 

they  are  furnished  after  the  time  specified  in  the  policy,  and  it  make» 
no  objection  to  them  within  a  reasonable  time,  this  amounts  to  a. 
waiver.     Rodriguez  y  Garcia  v.  North  German  F.  Ins,  Co.  235. 

Waiver  of  oonditiona. 

10.  If  a  company  makes  no  objections,  within  a  reasonable  time,  to  proof d. 

of  loss  furnished  it  by  the  insured,  such  failure  to  object  is  a  waiver 
of  any  insufficiency.    Miller  v.  Northern  Assur.  Co.  420. 

11.  An  insurance  company  may  require  notice  of  a  fire  within  a  reasonable- 

time  after  its  occurrence,  and  Mso  proofs  of  loss  within  a  reasonable 
time.     Rodriguez  y  Garcia  v.  North  German  F.  Ins.  Co.  235. 

12.  A  condition  in  a  policy  barring  insured  from  bringing  suit  upon  same 

after  expiration  of  three  months  from  time  when  payment  waa  re- 
fused, is  valid;  but,  if  the  matter  was  in  process  of  settlement,  the 
time  does  not  run.  A  waiver  of  limitation  may  be  inferred  from  aa 
oflTer  to  pay  the  claim.    Miller  v.  Northern  Assur.  Co.  420. 

13.  An  insurance  company  may  w^aive  the  fifteen  years*  limitation  pre- 

scribed by  law  for  bringing  suits  on  policies  by  an  offer  of  settle- 
ment within  that  tim<!.     Id. 

INSURRECTION.    See  Insuraitce,  1. 

INTEREST.    See  also  Evidence,  3;  Mortgagb,  4;  Payment. 

By  the  local  law  a  mortgage  debt  as  to  the  third  parties  can  bear  interest 
for  a  limited  time  only,  it  and  the  amount  to  be  stipulated;  and 
where  an  amount  is  fixed  by  the  contract,  it  controls.  Ruffer  y. 
Castello,  357. 
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INTERNATIONAL  LAW.    See  also  Auens,  2;  War,  2-4. 

1.  A  war  ship  is  a  detached  portion  of  the  sovereignty  to  which  it  belongs. 

Although  not  under  control  of  the  sovereignty  of  a  foreign  port,  it 
cannot  harbor  criminals.     United  States  v.  Diaz,  186. 

2.  There  can  be  no  entry  of  a  foreign  war  ship  by  the  local  power  for  the 

purpose  of  arresting  a  criminal  thereon,  without  the  permission  of 
its  commander;  yet  it  is  his  duty  to  surrender  to  the  local  authori- 
ty persons  charged  with  ordinary  offenses.  If  he  refuses,  diplomatic 
appeal  to  his  government  is  the  remedy.  This  rule  does  not  apply 
to  foreign  merchant  vessels.  Within  the  three-mile  zone  the  sover- 
eignty of  the  shore  may  by  due  process  arrest  one  thereon  charged 
with  crime.     Id. 

3.  When  once  the  person  is  turned  over  by  the  commander  of  the  war  ship 

to  the  shore  authorities,  their  laws  regulate  in  what  tribunal  the 
case  will  be  tried.  The  United  States  court  has  jurisdiction  over 
the  harbors  of  Porto  Rico.    Id. 

INTERVENTION.    See  Limitation  of  Actions,  L 

INVASION.    See  Insurance,  1. 

JEOPARDY.    See  Criminal  Law,  3. 

JOINDER.     See  Parties,  6. 

JUDGE. 

It  is  a  "grave  question"  whether  the  judge  of  this  court,  although  having 
the  power  of  a  judge  of  both  the  circuit  and  district  court  of  the 
United  States,  has  power  to  appoint  a  receiver  or  grant  an  injunc- 
tion when  out  of  his  district, — ^and  one  not  necessary  to  be  now  de- 
cided. Lothrop  v.  Collazo,  128. 

JUDGMENT.    See  also  Mortgage,  6;  Pleading,  26;  Writ  and  Process,  1. 

1.  After  the  expiration  of  the  term  at  which  a  judgment  is  rendered,  the 

court  has  no  power  to  correct  or  alter  the  same,  unless  the  judgment 
be  void  for  want  of  jurisdiction.  Perez  y  Fernandez  v.  Fernandez 
y  Perez,  152. 

Pro  confesao. 

2.  A  party  has  the  right  to  disregard  a  clearly  defective  plea  and  proceed 

as  if  none  were  filed  by  entering  in  due  time  an  order  taking  the 
bill  pro  confesao.  New  York  &  P.  R.  S.  Co.  v.  People  of  Porto  Rico, 
240. 
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3.  When   nothing  could  have  been  done,   however,  between  the  time    of 

filing  the  defective  plea  and  the  motion  to  set  aside  the  pro  oon- 
f€88o  order,  on  account  of  the  absence  of  the  judge,  the  order  nisi 
taking  bill  pro  confesso  should  be  set  aside,  and  a  plea  properly  veri- 
fied and  certified  allowed  to  be  filed.    Id. 

4.  After  a  pro  oonfeaso  order  is  entered,  distinct  and  positive  averments  of 

the  bill  will  be  taken  as  true  without  proof;  but,  if  vague,  evidence 
should  be  produced.  A  pro  confesao  decree  should  conform  to  the 
prayer  of  the  bill.     Cerecedo  Hermanos  v.  Jaffe  Bros.  &  Co.  53. 

Effect  and  conclusiveness. 

5.  A  judgment  in  an  action  in  an  insular  court,  in  substance  identical  as 

to  subject-matter  and  parties  with  this  suit,  whether  erroneous  or 
not,  is  res  judicata  and  conclusive.     Shepard  v.  Pesquera,  516. 

6.  At  common  law,  if  a  court  has  jurisdiction  of  the  parties  and  of  the 

subject-matter,  and  there  may  be  a  trial  on  the  merits,  defenses  to  a 
foreclosure  suit  if  not  set  up  in  time  are  barred,  and  a  judgment  in 
such  a  suit  is  a  bar  to  another  suit.  Forteza  y  Pena  v.  Principe  j 
Vasquez,  368. 

7.  A  plea  of  res  judicata  based  upon  a  judgment  in  an  action  in  an  insular 

court  to  foreclose  a  mortgage  is,  however,  not  sufiicient,  as  such  h 
judgment  is  but  a  summary  one;  and  the  local  law  provides  that  a 
declaratory  suit  may  still  be  brought.    Id. 

8.  The  purpose  of  the  first  suit,  in  which  all  the  present  parties  were 

represented,  was  to  subrogate  the  present  plaintiff  to  the  rights  of 
the  mortgagee,  and  the  judgment  followed  the  prayer  and  directly 
adjudicated  the  mortgage  credit.  That  matter  is  res  judicata.  Van 
Syckle  v.  Montilla,  75. 

Lien  of. 

9.  Complainants  obtained  a  judgment  at  law  in  this  court  against  Juan 

Gonzalez  and  Gonzalez  &  Company.  Afterward,  but  before  execution 
and  levy  by  ofiicers  of  this  court,  the  present  defendant,  Esmoris  & 
Company,  levied  an  attachment  from  an  insular  court  on  the  real 
property  of  Juan  Gonzalez  and  Gonzalez  &  Company,  the  same  being 
afterwards  levied  on  and  sold  by  the  marshal  of  this  court.  The 
judgment  in  this  court  did  not  create  a  lien  on  the  realty.  Fernan- 
dez  V.  Esmoris  &  Co.  483. 

10.  .As  between  liens  arising  in  a  United  States  court  and  in  an  insular 

court,  the  first  created  holds.  In  the  absence  of  statute  making 
judgments  liens  the  first  execution  levied  holds.  At  common  law 
judgments  are  not  liens  on  real  estate.    Id. 

11.  The  order  by  a  court  to  a  register  of  property  to  enter  a  cautionary 
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notice  in  his  registry  against  sale  of  certain  rea]  estate  creates  a 
lien  on  it.  The  rendition  of  a  judgment  merely  does  not;  but  it 
is  also  created  by  the  execution  and  levy.    Id. 

JUDICIAL  SALE. 

Rule  21  of  this  court,  providing  for  a  hearing  after  notice,  either  in  term 
time  or  vacation,  of  the  right  of  the  purchaser  to  the  possession  of 
real  estate  sold  under  execution,  applies  only  to  this  court,  and,  in 
the  absence  of  statutory  provision  or  rule  of  the  late  provisional 
court,  should  not  be  applied  t^  sales  under  judgments  of  that  court. 
Fernandez  &  Co.  v.  Carreras,  86. 

JURISDICTION.     S^  CouBTs;  Dismissal;  Intebnational  Law,  3;  Re- 
moval OF  Causes. 

JURY.    See  Trial. 

LABOR.     See  Aliens,  1;  Pleading,  3. 

LACHES.    See  Advebse  Possession,  4;  Injunction,  4;  Limitation  of  Ac- 
tions, 2. 

LAWS.    See  Statutes. 

LEAVE.  See  Pleading,  II. 

LIBEL  AND  SLANDER.    See  Costs  and  Fees,  2;  Evidence,  2. 

LICENSE.     See  Injunction,  8;   Public  Lands. 

LIENS.    See  Judgment,  9-11;  Mobtgaqe,  3. 

LIGHTS.    See  Highways. 

LIMITATION  OF  ACTIONS.    See  also  Advebse  Possession;  Injunction^ 
4;  Insubance,  12,  13;  Pleading,  25. 

1.  If  a  trust  arrangement  existed  between  the  complainant  and  defendant 

companies,  the  claim  of  the  petitioners,  who  are  heirs  of  stockholders 
in  the  defendant  company,  for  leave  to  intervene  and  for  relief,  is  not 
prescribed  or  barred  by  laches,  the  alleged  trust  not  having  termi- 
nated.    New  Color ial  Co.  v.  Canovanas  Sugar  Factory,  283. 

2.  Each  case  of  laches  is  governed  by  its  own  circumstances;  but  a  court 

of  equity  will  not  aid  a  litigant  who  ha«  not  exercised  reasonable 
diligence.    Mart  Hemianos  v.  San  German,  502. 

LOOKOUT.    See  Railboads,  5. 
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LOTTERIES.    See  Indictment. 

MALICE.    See  Evidence,  6;  Malicious  Prosecution,  1. 

MALICIOUS  PROSECUTION. 

1.  To  maintain  an  action  for  malicious  prosecution  one  must  show  that 

he  has  been  prosecuted  either  civilly  or  criminally ;  that  the  prosecu- 
tion has  ended ;  that  it  was  without  probable  cause  and  malicious^ — 
whereby  he  has  been  damaged.  Casalduc  v.  Transatlantic  F.  Ina.  Co. 
189. 

2.  A  malicious  prosecution  is  a  wanton,  wilful  one,  without  probable  c&uae. 

Id. 

3.  Probable  cause  in  law  in  a  civil  action  may  consist  of  such  circum- 

stances known  to  the  party  as  reasonably  lead  to  the  inference  by 
him  that  he  has  the  right  to  do  as  he  is  doing,  even  though  he  in 
fact  has  not  the  right.    Id. 

MANDAMUS.    See  Garnishment,  5. 

MARRIED  WOMEN.    See  Husband  and  Wifb. 

MASTER.    See  Parties,  3;  Pleading,  2;  Reference. 

MASTER  AND  SERVANT. 

1.  Appliances  furnished  by  employer  to  employees  need  not  be  of  the  high- 

est possible  degree  of  perfection,  but  must  be  reasonably  safe  for  the 
performance  of  the  work  required.  Bosakowski  v.  American  R-  Cou 
277. 

2.  A  workman  assumes  the  ordinary  risks  of  his  employment,   but  not 

against  defects  in  appliances  or  means  furnished  him  to  do  the  work; 
and  the  employer  is  bound  to  furnish  such  appliances  or  means  as 
are  reasonably  safe.    Vargas  v.  American  R.  Co.  292. 

3.  If  the  principal  was  in  control,  wholly  or  partially,  however,  or  was 

negligent  as  to  any  materials  or  machinery  furnished  by  him,  and 
the  defects  in  which  brought  about  the  injury  to  the  employee  of 
the  contractor,  then  the  principal  is  liable.    Id. 

4.  An  employee  of  an  independent  contractor  cannot  recover  against  the 

principal  of  the  latter  for  negligence  of  the  former,  or  of  his  em- 
ployees  not   chargeable   to  the  principal.     Id. 

Contributory  negligence  of  servant. 
5.  Plaintiff  cannot  recover  if  deceased  was  guilty  of  contributory  negli- 
gence, unlesa  the  employees  of  the  company  could,  notwithstanding 
the  negligence  of  deceased,  have  prevented  the  accident.     Id. 
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6.  An  employee  who  unnecessarily  places  himself  in  danger  and  is  in- 

jured cannot  recover;  nor  if  he  knew  the  defects  in  machinery  or 
appliances,  and  continued  to  use  them  without  notifying  his  em- 
ployers or  superiors.     Bosakowski  v.  American  R.  Co.  277. 

7.  The  care  which  an  employee  placed  in  a  dangerous  position  by  his 

employer  must  exercise  is  that  which  a  reasonable  man  would  prob- 
ably use  under  those  conditions.     Id. 

MAYOR.    See  Municipal  Cobpobations,  3, 

MILEAGE.    See  Witnesses,  6-8. 

MISJOINDER.    See  Pleading,  22. 

MORTGAGE.  See  also  Abatement  and  Revival,  2,  3;  Coubts,  4;  Es- 
toppel; Insubance,  5;  jNtebest;  Judgment,  6-8;  Receivebs, 
4,  5;  Refebence. 

1.  When  a  conveyance  is  made  upon  a  negotiation  for  money  under  cir- 

cumstances indicating  it  was  intended  as  security,  a  court  of  equity 
will  hold  it  a  mortgage,  whatever  may  be  the  form  of  the  writing. 
In  doubtful  cases  this  will  be  the  leaning  of  the  court.  Western 
Electric  Co.  v.  Electric  Light  Co.  of  Mayaguez,  309. 

2.  When  the  value  of  the  security  was  in  excess  of  the  mortgage  debt  at 

the  time  of  its  creation*  the  security  should  not  be  allowed  to  be- 
come of  doubtful  sufficiency.  The  mortgagor  may  use  it,  but  not 
in  such  a  manner  as  to  destroy  its  value.     Lothrop  v.  Collazo,  131. 

3.  Both  by  the  Spanish  municipal  law  and  the  common  law  a  mortgage 

or  an  instrument  creating  a  lien  is  assignable.  Western  Electric 
Co.  V.  Electric  Light  Co.  of  Mayaguez,  309. 

Foreclosure. 

4.  Where  the  borrower  of  a  sum  of  money  stipulates  that  the  interest  on 

it  shall  be  paid  annually,  and  a  mortgage  on  an  estate  is  given  to 
secure  both  principal  and  interest,  failure  of  the  debtor  to  pay  the 
interest  as  it  becomes  due  will  authorize  a  foreclosure  for  it  and 
a  sale  of  the  property,  notwithstanding  the  principal  has  not  become 
due.  While  there  can,  of  course,  be  but  one  foreclosure  of  a  mort- 
gage, it  may  be  had  for  the  interest  due  upon  a  debt.  Lothrop  v. 
Collazo,  137. 

5.  Sums  borrowed  by  the  receiver  of  the  property  mortgaged  should  be 

paid,  together  with  the  interest  owing  to  complainants,  by  a  for^ 
closure  of  the  mortgage.     Id. 

6.  A  mortgage  procwding  under  the  local  law  is  merely  a  summary  or 

Porto  Rico — 35. 
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executive  process,  affords  no  opportunity  for  equitable  relief;  and 
there  can  be  no  complete  decree  as  to  claims  between  the  parties. 
Kortright  v.  Cruz  de  Godines,  174. 

MULTIPLICITY  OF  SUITS.     See  Equity,  3. 

MUNICIPAL  CORPORATIONS.     See  also  Coubts,  8,  9;   Gabnishmeitt, 
5;  Taxes,  4. 

Liability  of. 

1.  A  trespass  committed  by  the  employees  or  officers  of  a  municipality, 

if  afterwards  ratified  or  the  benefit  accepted  by  the  corporate  au- 
thority, becomes  the  act  of  the  municipality,  for  which  it  is  liable. 
St.  Johns  Gas  Co.  v.  San  Juan,  160. 

2.  A  municipal  corporation  is  liable  for  a  trespass  by  its  officers,  if  they 

acted  under  its  authority,  and  it  was  committed  in  the  exercise  of 
a   corporate   act.    Id. 

3.  If  the  mayor  of  a  city  takes  possession  of  property  forcibly,  and  the 

city  receives  the  benefit  of  such  property  for  any  length  of  time,  it 
must  be  held  to  have  ratified  his  action,  and  to  have  assumed  the 
responsibility  therefor  as  a  corporate  act  of  the  city.     Id. 

Taxes  hy. 

4.  The  power  of  a  municipality  to  tax  is  not  inherent  in  it,  and  is  by 

grant  only.    Macklin  v.  San  Juan,  31. 

5.  Circular  46,  December  20th,  1900,  Department  of  Porto  Rico,  and  which 

has  force  of  law,  exempted  the  post  exchanges  from  municipal  taxes. 
Id. 

6.  A  municipal   ordinance   clearly  unreasonable  and  oppressive  is  void. 

On«!  levying  a  consumption  tax  on  salt  on  hand  at  its  passage,  and 
nearly  to  its  value,  and  which  to  a  material  extent  is  not  consumed 
within  the  limits  of  the  municipality,  is  void.  Any  interested  party 
may  enjoin  a  void  ordinance.    Vincente  &  Co.  v.  San  Juan,  154. 

Power  of  council. 

7.  The  municipal  council  has  the  right  to  fix  the  basis  and  specifications 

for  bidding  on  a  contract  with  the  city.  San  Juan  Light  &  T.  Co. 
V.  San  Juan,  168. 

8.  The  municipal  council  has  the  right  to  judge  what  measures  afiford 

the  greatest  benefit  and  security  to  the  public.     Id. 

NEGLIGENCE.     See  also  Cabbiebs;  Damages,  1;  Death;  Masteb  and 
Servant  ;    Railboads. 

1.  One  injured  by  doing  an  act  in  attempting  to  escape  from  a  dangerous 
position  can  recover  against  a  person  who  negligently  placed  him 
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in  that  position,  even  if  the  act  was  possibly  not  necessary,  but 
was,  under  the  circiunstances,  reasonable.  Garcili  y  Davila  v. 
American   R.   Co.   81. 

2.  A  person  negligently  placed  in  a  dangerous  position  by  another  is 
bound  only  to  exercise  such  care  as  a  reasonable  man  would  be 
likely  to  exercise  under  such  circumstances.     Id. 

NEWLY  DISCOVERED  EVIDENCE.    See  New  Trial. 

NEW  TRIAL. 

Where  newly  discovered  evidence  is  the  ground  for  a  new  trial,  it  should 
be  overruled  if  a  want  of  diligence  to  obtain  it  before  the  trial 
appears.     Soriano  v.  Arrese,  194. 

NEXT  FRIEND.    See  Husband  and  Wife,  1. 

NOLLE  PROSEQUI.    See  Criminal  Law,  4-6. 

NONRESIDENCE.    See  Evidence,  4;  Writ  and  Process,  2,  3. 

NOTICE.    Sese  Insurance,  9,  11;  Receivers^  3. 

OATH  AND  AFFIDAVIT.    See  Attorneys,  2 ;  Grand  Jury. 

OFFICERS.    See    also   Garnishment;    Municipal   Corporations,    1,   2. 

On  a  motion  for  a  writ  of  ouster  to  remove  persons  holding  public  offices, 
there  should  be  a  showing  that  there  are  other  persons  entitled  to 
them,  or  to  enter  upon  the  discharge  of  their  duties,  and  that 
the  defendants  refuse  to  surrender  them.     Pettingill  v.  Vidal,  448. 

ORDINANCE.    See  Courts,  8;  Municipal  Corporations,  6. 

OUSTER.    See  Officers. 

PARENT  AND  CHILD.    See  also  Aliens,  3;  Damages,  6;  Death,  3,  4. 

1.  Under  the  local  law  there  are  legitimate  children,  or  those  born  in  law- 

ful wedlock;  natural  children,  or  those  whose  parents  could  lawfully 
intermarry,  and  other  illegitimate  children.  The  parent  is  liable 
for  the  support  of  all.    Davila  v.  San  Juan  Light  &  T.  Co.  87. 

2.  Where  a   statute  obliges  the  father   to   support  his   illegitimate  child 

until  the  latter  arrives  at  the  age  of  eighteen  years,  and  also  fixes 
how  this  support  shall  be  furnished  or  paid,  the  child  may,  never- 
theless, maintain  an  action  for  the  value  of  such  support  where 
the  father  has  abandoned  it  and  is  about  to  leave  the  country.  Rod- 
riguez V.  Cueli,  272. 
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PARTIES.    See  also  Exectttobs  awd  Admiitistbatobs,  2,  3;  Husband  aj«i> 
WiTE ;  Limitation  of  AcrriONS,  1 ;  Pleading,  22 ;  State. 

1.  Persons  not  parties  or  privies   to  a  suit  cannot  be  affected  in  fcheir 

rights  by  any  order  or  proceeding  in  such  suit.  Kortright  v.  Cruz 
de  Godines,  172. 

2.  While  it  is  a  general  rule  that  every  party  whose  interest  is  to  be  af- 

fected must  be  a  party  to  an  action,  yet,  if  the  party  who  is  the 
real  principal  be  exempt  from  judicial  process,  if  out  of  the  com- 
plainant's power  to  sue  him, — then  the  preventive  power  of  the 
court  may  be  applied  to  the  agent,  ex  necessitate,  to  prevent  wron^. 
Monagas  v.  Lieberth,  315. 

3.  If  power  to  sue  be  given  an  officer  by  the  order  appointing  him,  he  ha^ 

capacity  to  do  so  whether  called  a  receiver  or  special  master.  Miller 
v.  Royal  Ins.  Co.  320. 

4.  Under  the  local  law  the  heir  may  collect  a  debt  coming  to  him  by  heir- 

ship from  his  ancestor.    Six  to  v.  Sarria,  181. 

5.  In  most  of  the  states  of  the  United  States  the  personal  representative  of 

a  deceased  owner  of  personal  property  becomes  vested  with  the 
title  thereto,  and  is  the  proper  party  to  enforce  a  trust  therein;  but 
when  there  is  no  such  representative,  an  objection  to  the  decedent's 
heirs  suing  in  their  own  right  will  not  obtain.  New  Colonial  Co. 
V.  Canovanas  Sugar  Factory,  286. 

6.  Where  an  attorney  renders  legal  services  in  the  prosecution  of  a  suit, 

and  during  its  pendency  there  is  a  collusive  settlement  between  some 
of  the  plaintiffs  and  the  defendant,  with  the  intention  to  defraud 
the  attorney  of  his  fees,  the  court  should  permit  the  attorney  to 
join  as  coplaintiff  witn  the  remaining  plaintiff  for  the  recovery  of 
a  reasonable  fee  for  services  rendered  to  the  plaintiffs  who  joined 
in  the  settlement.     Rodriguez  v.  Cueli,  272. 

PARTNERSHIP.    See  also  Bankbuptct,  3,  13,  14;  Wbit  and  Pbocess,  1. 

1.  A  firm  is  not  insolvent  if  the  partnership  assets,  adding  individual  as- 

sets less  exemptions  and  individual  debts,  will  pay  the  firm  debts. 
Re  Sobrinos  de  Armas,  260. 

2.  Where  there  is  no  showing  that  the  creditors  released  any  of  the  part- 

ners from  liability,  even  though  the  partners  may  for  a  considera- 
tion have  made  an  agreement  between  themselves  tliat  one  of  them 
shall  assume  all  the  liabilities,  all  of  them  are  still  liable  to  the 
creditors.    Re  Doria  y  Anguera,  350. 

PAYMENT. 

By  the  common  law  the  debtor  owing  two  or  more  debts  may,  when  he 
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makes  a  partial  payment,  direct  upon  which  debt  it  shall  be  applied. 
If  he  gives  no  direction,  the  creditor  may  apply  it  as  he  chooses.  By 
the  civil  law,  in  the  absence  of  any  direction,  the  creditor  must  ap- 
ply it  upon  the  debt  most  onerous  to  the  debtor.  Under  both  the 
civil  and  common  law  payments  must  be  applied  first  to  the  extinc- 
tion of  interest.     Ruffer  v.  Gastello^  367. 

PENALTY.    See  Duties. 

PER  DIEM.    See  Witnesses,  7,  8. 

PERJURY.    See  also  Gband  Jttbt. 

False  statements  upon  material  facts  before  a  grand  jury  after  being 
sworn  by  its  foreman  to  testify  is  perjury.  United  States  v.  Cruz, 
445. 

PERSONAL  INJURIES.    See  Damages,  5. 

PERSONAL  JUDGMENT.    See  Wbit  and  Pbocess,  1. 

PERSONAL   REPRESENTATIVES.      See    Exbcutobs    and   Administba- 

TOBS;    PaBTIES,  5. 

PETITION.    See  Bankruptcy,  7-9;  Removal  of  Causes. 

I 
PLEA,     bee  Pleading,  10. 

PLEADING.    See  also  Bankeuptcy,  7-12;  Case,  2;  Injunction,  4;  Judg- 
ment, 2-4;  Removal  of  Causes,  10. 

1.  Impertinence  in  equity  pleading  includes  all  matters  not  material.    If 

evidence  is  not  admissible  to  support  them,  they  are  impertinent. 
Garcia  y  Cobina  v.  Nevarez  y  Landron,  513. 

2.  Even  if  the  plaintiff  may  be  presumed  to  have  no  personal  knowledge 

of  the  factd  pleaded,  as  is  perhaps  the  case  when  he  sues  as  receiver 
or  special  master,  yet  he  must  state  that  he  has  none,  and  that 
therefore  he  avers  them  upon  information  and  belief.  Miller  v. 
Royal  Ins.  Co.  320. 

Declaration. 

3.  The  acts  of  Congress  relative  to  importation  of  foreign  labor  are  highly 

penal,  and  are  to  be  strictly  construed;  and  the  averments  of  a  dec- 
laration seeking  the  recovery  of  the  penalty  must  fully  cover  the 
case.    United  States  v.  Michclana,  209. 

4.  A  declaration   under  this  act,  to  be   sufficient,  should  aver  that  the 

allied  labor  or  service  is  not  of  the  character  therein  excepted.    IiL 
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6.  In  a  suit  by  an  heir  to  collect  his  sliare  of  a  debt  due  his  anoestor,  it 
suffices  for  him  to  Aver  he  is  such  heir.     Sixto  v.  Sarria,  131. 

6.  An  averment  that  a  party  is  a  citizen  of  a  certain  state  or  country 

implies  that  he  is,  or  at  one  time  was,  a  resident  thereof.     I>astaa 
Garrosi  v.  Garrosi,  228. 

Plea  or  answer, 

7.  An  answer  to  a  bill  of  complaint  is  not  sufficient  if  it  merely  states  a 

legal  conclusion.     Perez  v.  Aguerria,  443. 

8.  Averment  in  answer  that  all  the  statements  in  the  declaration  are  un 

true  is  bad  pleading.     A  plea  of  ''not  guilty''  would  put  in   issuo 
plaintiff's  ownership.    Villegas  y  Sauches  v.  De  Diego.  378. 

9.  A  defendant  cannot  plead  to  the  whole  bill  and  at  the  same  time  an- 

swer all  of  it.  The  answer  overrules  the  plea.  Dastas  Garrosi  v. 
Garrosi,  230. 

10.  A  plea  in  an  action  at  law  to  settle  the  right  of  the  plaintiff,  that  a 

suit  in  equity  for  an  accounting  was  first  pending,  is  not  good,  the 
latter  suit  having  been  stayed  until  the  right  to  an  accounting  should 
be  settled  at  law.    Bocanegra  v.  Graham,  73. 

11.  Leave  should  not  be  given  to  withdraw  a  plea  to  the  merits  in  order 

to  file  a  dilatory  plea,  at  a  late  hour  in  the  proceedings.      Id. 

12.  A  disclaimer  by  a  defendant  to  all  of  the  land  described  in  complain- 

ant's bill  quia  timet  is  sufficient.  Kortright  v.  Cruz  de  Godines, 
174. 

Bill  of  particulars. 

13.  In  an  action  of  trespass,  a  bill  of  particulars  will  not  be  required  of 

plaintiff  where  the  declaration  shows  the  character  of  the  property 
injured  and  the  manner  and  extent  of  the  injury.  St.  Johns  Gfw  Co. 
y.  San  Juan,  160. 

14.  An  application  for  a  bill  of  particulars  ought  properly  to  be  supported 

by  an  affidavit  showing  its  necessity.     Id. 

Amendment, 

15.  A  proposed  amendment  to  the  bill,  averring  that  since  it  was  filed  a 

divorce  has  been  granted,  and  to  enlarge  the  prayer  by  asking  the 
taking  of  an  account  by  a  master,  should  be  allowed.  Dastas  Gar- 
rosi V.  Garrosi,  230. 

16.  An  amendment  stating  that  the  amount  involved  will  be  so  increased 

within  a  certain  time  as  to  bring  it  within  the  jurisdiction  allegt*s 
only  a  possibility,  and  cannot  be  considered.  Macklin  v.  Hollander, 
376, 
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Exceptions. 

17.  Where  complainants  under  equify  rule  63  had  the  right  to  set  excep- 

tions to  the  answer  for  hearing  on  the  second  rule  day  after  they 
were  filed  and  did  not  do  so,  they  have  no  right  to  afterwards  have 
said  exceptions  heard.  People  of  Porto  Rico  v.  New  York  &  P. 
R.  S.  Oo.  245. 

18.  An  exception  to  a  pleading  or  a  part  thereof  should  be  oyerruled  un- 

less the  same  is  entirely  irrelevant.  Ortiz  de  Rodriguez  ▼.  Vivoni, 
487. 

iHsmissal. 

19.  While  parties  are  perfecting  pleadings  it  would  be  irregular  to  act  upon 

a  motion  to  dismiss  bill  for  want  of  equity,  although  determining 
the  motion  to  dissolve  temporary  injunction  may  virtually  determine 
the  case.    People  of  Porto  Rico  v.  New  York  &  P.  R.  S.  Ck).  248. 

20.  When  the  defendant,  without  making  any  motion  to  dismiss  the  ex- 

ceptions for  want  of  compliance  with  the  rule,  enters  an  order  dis- 
missing the  bill  because  complainant  had  not  set  down  the  excep- 
tions for  hearing  within  the  specified  time;  and  it  is  shown  there 
was  no  judge  in  the  jurisdiction  to  hear  them  within  the  prescribed 
time,  and  that  complainant  moved  in  the  matter  as  soon  as  action 
could  be  had  on  the  return  of  the  judge, — ^the  court  will  exercise 
its  discretion  and  allow  the  reinstatement  of  the  cause.  People  of 
Porto  Rico  V.  New  York  &  P.  R.  S.  Co.  245. 

21.  When  facts  charged  in  a  bill  are  positively  denied  by  answer  under 

oath,  and  the  complainant  supports  them  by  one  witness,  the  bill 
will  be  dismissed;  but  otherwise  if  by  two  or  more  witnesses,  or  by 
one  witness  and  corroborating  circumstances.  An  answer  not  under 
oath  is  merely  denial, — a  pleading.  Undisputed  facts  need  not  be 
proven;  and  a  complainant,  in  order  to  get  the  benefit  of  an  admis- 
sion of  a  certain  fact,  is  not  required  to  admit  everything  in  the 
answer.     Fajardo  de  Salazar  v.  Costa,  119. 

Demurrer. 

22.  Demurrer  lies  for  a  misjoinder  of  party  plaintiffs.    Martin  v.  Royal 

Ins.  Co.  322. 

23.  When  a  declaration  asks  for  recovery  of  alleged  profits  that  would  have 

arisen  from  the  full  performance  of  a  contract,  but  does  not  allege 
that  such  contract  was  wrongfully  terminated  by  the  defendant,  a 
special  demurrer  will  lie.    Janes  v.  People  of  Porto  Rioo,  94. 

24.  A  general  demurrer  to  a  bill  quia  timet  which  alleges  that  the  defend- 

ant, with  others,  is  asserting  certain  mortgage  claims  prescribed  by 
limitation,  invalid  for  want  of  proper  registration,  and  in  fact  al- 
ready paid,  does  not  lie.    Kortright  v.  Cruz  de  Godines,  174. 
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25.  When  limitation  is  relied  upon  as  a  defense,  it  must  be  pleaded,    «l8    it 

is  always  a  question  of  fact  if  prescription  has  run  against  a  cl&ixu  i 
and  cannot  be  taken  advantage  of  by  demurrer.  Miller  v.  Royal  Ins* 
Co.  320. 

26.  In  equity  a  demurrer  not  accompanied  by  the  affidavit  of  the   party 

that  it  is  not  interposed  for  delay,  or  the  certificate  of  the  solicitor 
that  it  is  well  founded  in  law,  is  fatally  defective,  and  may  be  dis- 
regarded, and  a  decree  pro  confesao  entered.  Garcia  y  Cobian  v. 
Nevarez  y  Landron,  226. 

27.  A  demurrer  must  be  decided  without  evidence  aliunde.    Other  pleadings. 

cannot  be  resorted  to  in  aid  of  it ;  and  it  is  not  settled,  even  whetrher 
exhibits  filed  with  the  pleading  can  be  considered  in  determining  it. 
Ortiz  de  Rodriguez  v.  Vivoni,  487. 

POSSESSION. 

A  court  issuing  a  writ  of  possession  retains  equitable  jurisdiction  over 
it,  and  may  recall  it.  Section  716,  United  States  Revised  Statutes- 
(U.  S.  Comp.  Stat.  1001,  p.  580),  gives  the  power  to  issue  all  writs 
necessary  for  the  exercise  of  the  court's  jurisdiction;  but  such  writs. 
must  be  in  accord  with  the  usages  and  principles  of  law.  Kortrigfat 
v.  Cniz  de  Godines,  172. 

POST  EXCHANGE.     See  Mxtnicipal  Covfovjltiohb,  6;  Taxes,  1. 

PREFERENCE.    See  Baitkbuptct,  5;  Receivebs,  1,  2. 

PRESCRIPTION.    See  Pleadiwq,  25. 

PRESUMPTIONS.  See  Adverse  Posssssioif,  1,  6;  Bankbttptct,  11;  Cob- 
POBATIONS;  Costs  and  Fees,  4;  Evidence,  3-6;  Removal  op 
Causes,  7. 

PRINCIPAL  AND  AGENT.  See  Action  or  Suit;  Bankbuptct,  10,  11;. 
Evidence,  3;  Pabties,  2. 

PRINCIPAL  AND  SURETY.    See  also  Bills  and  Notes,  1. 

If  a  creditor,  by  a  new  agreement  upon  sufficient  consideration,  extendi 
time  to  the  principal  debtor  without  the  knowledge  or  assent  of  the 
surety  or  accommodation  maker,  the  latter  is  thereby  released  from 
liability  on  the  note.    Bank  of  Porto  Rico  v.  Argueso,  49. 

PRIORITIES.    See  Receivebs,  1,  2. 

PRIVILEGE.    See  Witnesses,  3-5. 
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PROBABLE  CAUSE.    See  Malicious  Prosecution. 
PROCESS.    See  Wbit  and  Pbocess. 
PRODUCTION  OF  DOCUMENTS.    See  Discovery. 
PROOFS  OF  LOSS.    See  Insurance,  7-lL 
PROSECUTING  ATTORNEYS.     See  Criminal  Law,  6. 
PUBLICATION.    See  Writ  and  Process,  2,  3. 

PUBLIC  LANDS. 

By  the  treaty  of  Paris  the  United  States  was  vested  with  the  right  for- 
merly belonging  to  Spain  in  crown  lands  in  Porto  Rico;  and  the 
War  Department  had  power  to  g^ant  a  revocable  license  for  the 
building  of  a  wharf  in  the  harbor  of  San  Juan.  People  of  Porto 
Rico  V.  New  York  &  P.  R.  S.  Co.  248. 

PUBLIC  MONEY.    See  Garnishment. 

PUBLIC  POLICY.    See  Garnishment,  2;  Injunction,  5. 

QUIA  TIMET.    See  Pleading,  12,  24. 

RAILROADS.    See  also  Eminent  Domain  ;  Evidence,  5 ;  Injunction,  4,  5. 

1.  A  railroad  company  must  so  use  its  property  as  not  to  injure  other 

persons.  It  is  not  liable  for  mere  inconveniences  to  others;  but  it 
must  construct  and  operate  its  road  in  such  a  reasonable  manner 
as  is  not  likely  to  result  in  injury  to  other  persons.  Bertin  v. 
American  R.  Co.  389. 

2.  It  is  the  duty  of  a  railroad  company  to  provide  reasonably  safe  ma- 

chinery, and  to  operate  it  in  a  reasonably  safe  manner.  The  degree 
of  care  to  be  exercised  in  the  conduct  of  any  business  depends  upon 
its  character.    Cividanes  v.  American  R.  Co.  106. 

3.  The  company  must  provide  all  such  appliances  for  use  in  the  operation 

of  its  cars  as  are  reasonably  calculated  to  protect  persons  from  in- 
jury, and  use  all  reasonable  care  to  keep  them  in  good  condition. 
If  it  knowingly  uses  defective  appliances,  or  which  in  the  exercise  of 
reasonable  care  might  be  known  to  it  to  be  so,  then  it  is  liable  for 
all  injury  resulting  from  such  use.  Davila  v.  San  Juan  Light  &  T. 
Co.  87. 

4.  Employees  of  a  railway  company  have  no  right  wantonly  or  wilfully  to 

injure  a  trespasser  on  the  company's  cars  or  track.  Garcia  y  Davi- 
la V.  American  R.  Co.  81. 
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5.  A  railroad  company  is  entitled  to  the  use  of  its  track.    One  apoa  it 

in  the  country  is  a  trespasser.  Those  operating  its  cars  there  Are 
not  bound  to  be  on  the  lookout  for  him,  but  must  use  all  reaaoiiAble 
effort  to  avoid  injury  to  him  after  his  presence  is  known.  In  a 
city  or  place  where  many  persons  are  passing  about,  public  policy 
requires,  however,  that  those  operating  the  cars  should  be  on  the 
lookout  and  use  all  reasonable  care  to  avoid  injuring  them.  I>&vila 
V.  San  Juan  Light  &  T.  Go.  87. 

6.  A  railroad  company  is  in  law  present  in  those  operating  its  train.      It 

has  the  right  to  the  use  of  iU  track.  In  the  country,  one  on  it  ia 
a  trespasser.  Those  operating  the  train  are  not  bound  to  look  our 
for  him.  In  a  city  or  thickly  populated  place  public  policy  requires 
a  different  rule.    Escalera  v.  American  R.  Co.  115. 

RATIFICATION.    See  Municipal  Corpobations,  3- 

REAL  PROPERTY.    See  also  Refebencb. 

1.  A  deed  conveying  land  is  not  annulled  ipso  facto  by  the  failure  to  per- 

form a  condition  subsequent  concerning  the  price,  unless  the  in- 
tent to  work  a  forfeiture  is  clearly  shown  in  it  Beaupied  v.  Gal- 
lart,  455. 

2.  At  common  law,  upon  breach  of  condition  of  forfeiture,  a  demand  of 

possession  or  re-entry  was  necessary.     Id. 

3.  In  this  instance   compliance  with  the  subsequent  condition  had  been 

waived.    Id. 

RECEIVERS.    See  also  Abatement  and  Revival,  3;  Appeal  and  Ebbob, 
1;  Injunction,  2;  Judge;  Mobtoaoe,  5;  Pabties,  3;  Pleading,  2. 

1.  Claims  for  services  in  resisting  the  appointment  of  a  receiver  do  not 
stand  upon  the  footing  of  the  claim  of  a  solicitor  who  has  preserved 
a  particular  fund  for  the  benefit  of  lien  holders,  and  are  not  entitled 
to  preference.  Western  Electric  Co.  v.  Electric  Light  Co.  of  Maya- 
guez,  309. 

'Z.  The  objection  that  prior  bonded  indebtedness  cannot  be  displaced  by  in- 
debtedness for  expenses  of  preservation  made  by  the  reoeiver  under 
the  orders  of  the  court  is  not  well  taken.  The  loans  to  the  receiver 
for  the  purpose  of  carrying  on  the  business  must  be  first  paid. 
Porto  Rico  Co.  v.  Alsop,  337. 

When  appointed, 

3.  Where  notice  of  the  application  for  the  appointment  of  a  receiver  and  for 
an  injunction  was  given  defendants  in  Porto  Rico  July  19th,  1901, 
to  be  presented  to  the  judge  of  this  court  August  2d,  1901,  at  Crea- 
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cent  Hill,  Kentucky, — Held,  not  sufficient  notice,  considering  all  the 
circumBtanoes.    Lothrop  v.  Collazo.  128. 

4.  Generally  a  court  should  be  reluctant  to  appoint  a  receiver  upon  the 

application  of  a  mortgagee,  and  should  only  do  so  upon  clear  proof 
of  danger  of  loes  of  the  security  in  whole  or  part.  Lothrop  v. 
Collazo,  131. 

5.  A  mortgagor  is  guilty  of  permissive  waste  by  permitting  the  premises 

to  greatly  deteriorate  in  value  for  the  want  of  proper  attention.  In 
such  a  case  a  mortgagee  is  entitled  to  a  receiver  to  take  charge  of 
the  property.     Id. 

6.  In  a  case  of  violation  of  trust,  or  to  prevent  abuse  or  fraud,  a  court  of 

equity  will  interfere  even  in  case  a  suspension  of  payment  has  been 
decreed,  and  a  receiver  may  in  such  care  be  appointed.  Joff6  Bros. 
&  Co.  V.  Fernandez  &  Co.  209. 

RECOGNIZANCE.    See  Bail  and  RECOGinzANOE. 

RECORDS.    See  Rsfebencb. 

RE-ENTRY.    See  R«al  Propebtt,  2. 

REFERENCE.     See  also  Bankbuftct,  16. 

When  exceptions  to  an  answer  for  impertinence  involve  an  fflcamination 
of  the  mode  of  recording  mortgages  under  the  Spanish  system,  and 
questions  of  fact,  they  can  properly  be  referred  to  a  master  for  re- 
port.    Kort right  v.   Cruz   de  Godines,   174. 

REINSTATEMENT.     See   Pleading,  20. 

REMEDY  AT  LAW.    See  Equity,  1.  2;  Specific  Pebforicancb,  8. 

REMOVAL  OF  CAUSES.    See  also  Ixjunction,  9. 

1.  Section  720,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  581),  has  no 
application  to  a  case  prop^jrly  removed  to  the  United  States  court. 
This  court  has  power  to  enjoin  a  party  from  proceeding  further 
in  an  insular  court  after  such  removal.     Wenar  v.  Pohl,  37. 

2.  If  a  case  be  a  removable  one.  and  stands  removed  by  the  proper  8tep«^. 

then  the  jurisdiction  of  this  court  over  the  parties  immediately  at- 
taches; and  it  may  require  either  party  to  do  or  not  to  do  any  act 
affecting  the  relief  this  court  may  finally  afford,  and  may  issue  any 
writ  necessary  to  the  exercise  of  its  jurisdiction.     Id. 

3.  W^hen  the  defendant  in  an  action  in  the  insular  court  which  is  by  law 

removable  to  this  court  files  and  presents  to  the  former  court  his 
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petition  for  a  removal  containing  the  necessary  jurisdictioiuil  aver- 
ments, and  files  therewith  a  proper  bond,  it  is  the  duty  of  the  in- 
sular court  to  accept  the  petition  and  bond,  and  proceed  no 
further.     Any  further  action  by  it  is  coram  non  judice.      Id. 

4.  The  insular  court  has  no  power  to  try  an  issue  of  fact  made   by  the 

petition,  but  may  determine  whether  upon  the  face  of  the  record  & 
removal  has  been  effected;  but  even  this  action  of  the  insulAr  court 
is  reviewable  by  this  court.  The  decision  of  the  insular  court 
/  whether  case  is  removable  is  not  binding  upon  this  court,  and  cannot 
limit  its  jurisdiction:  nor  can  such  jurisdiction  be  defeated  by 
refusal  of  the  insular  court  to  act  upon  the  petition.     Id. 

5.  Section  2  of  the  act  of  August  13,  1&88,  relating  to  removals  from  state 

courts  to  United  States  courts,  applies  to  this  court;  and  a  cause 
cannot  be  removed  from  an  insular  court  to  this  court  if  it  appears 
from  the  record  that  the  defendant  is  a  resident  of  Porto  Rico.     Id. 

6.  If  the  jurisdiction  of  this  court,  by  removal,  be  doubtful,  it  should  not 

be  exercised.     Id. 

7.  A  petition  for  removal,  filed  in  the  insular  court,  did  not  expressly 

aver  the  nonresidence  of  the  defendant ;  but  that  he  was  a  foreigner, 
and  subject  of  Spain.  The  insular  court  ordered  a  removal:  Held, — 
the  term  "residence"  is  not  so  comprehensive  as  "domicil."  It 
need  not  involve  an  intention  to  remain;  but  it  must  be  a  fixed 
abode.  The  averment  of  alienage  implies  that  defendant  once  lived 
in  Spain;  and  in  the  absence  of  a  showing  to  the  contrary,  such 
residence  is  presumed  to  continue.     Nadal  v.  Ramos,  363. 

8.  A  proceeding  for  damages  under  the  provision  of  arts.  923  and  927  of 

the  Code  of  Civil  Procedure  does  not  constitute  a  new  suit,  but  is 
a  mere  sequence  by  way  of  enforcing  the  previous  judgment.  Such 
a  proc«?eding  is  merely  a  continuation  of  the  same  suit  to  obtain 
the  fruit  of  a  judgment.    Yglcsias  v.  Marr,  434. 

9.  Ancillary  proceedings  by  way  of  executing  a  judgment  are  not  remov- 

able. Merely  supplementary  proceedings  involving  no  new  contro- 
versy with  new  parties  do  not  fall  within  the  law  of  removal.     Id. 

10.  An  amendment  to  a  petition  for  removal,  of  a  merely  defective  aver- 
ment, may  be  allowed  in  this  court.    Dastas  Garrosi  v.  Garrosi,  228. 

RENT.    See  Trial. 

RESCISSION.     See  Cot^tracts,  1. 

RES  JUDICATA.    See  Judgment,  5,  8. 

RETROSPECTIVE  STATUTE.    See  Constitutional  Law;  Statutes. 
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REVENUE.    See  Bnxs  and  Notes,  2. 

REVIEW. 

1.  Section  1008,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat  1901,  p.  715),  allows 

two  years  for  filing  bills  of  review.    Cerecedo  Hermanos  v.  JafTe 
Bros.  &  Co,  53. 

2.  A  bill  of  review  plainly  showing  irregularity  in  former  proceedings 

should  be  allowed,  if  filed  in  time.    Id. 

3.  The  rule  that  bills  of  review  should  not  be  entertained  until  the  pay- 

ment of  the  judgment  is  administrative,  and  not  jurisdictional. 
Id. 

SALE.    See  United  States. 

SALT.    See  Municipal  Corporations,  6. 

SCHEDULES.    See  Bankruptcy,  3,  17,  18. 

SECRETARY  OF  THE  TREASURY.    See  Duma. 

SECURITY  FOR  COSTS.    See  Costs  and  Fees,  5. 

SEIZURE.    See  War,  2-4. 

SELF-CRIMINATION.    See  Witnesses,  3-6. 

SERVICE.    See  Writ  and  Process,  2,  3. 

SETTLEMENT.    See  Insurance,  13. 

SLANDER.    See  Libel  and  Slander. 

SOVEREIGN.    See  Adverse  Possession,  5,  6. 

SOVEREIGNTY.    See  International  Law,  1;  State. 

SPECIFICATIONS.    See  Bankruptcy,  22-24. 

SPECIFIC  PERFORMANCE. 

1.  When  specific  performance   is  asked,  courts  will  weigh   with  greater 

nicety   contracts   as   to   p«*rsonalty   than   those   relating  to   realty. 
Puente  v.   Miranda,   478. 

2.  If  specific  performance  is  sought  as  to  a  chose  in  action  or  things  of 

a   merely   personal   nature,   it  will   not  be  granted   if   a  complete 
remedy  may  be  had  at  law  by  compensation  in  damages.     Id. 

3.  This  suit  is  not  to  enforce  the  specific  performance  of  a  contract  further 
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SPECIFIC  PERFORMANCE— continued. 

than  to  compel  the  defendant  to  execute  evidence  of  it.  If  the  obliga- 
tion, by  virtue  of  the  contract,  was  not  complete,  equity  will  not 
aid  to  complete  it.  If  complete,  the  party  has  an  adequate  remedy 
at  law.  Whatever  rights  the  complainants  have,  exist  a£  much  with- 
out the  instrument  as  with  it.     Id. 

STATE.    See  also  Advebsk  Possession,  5. 

The  state  of  the  sovereignty  cannot  be  sued  save  by  legislative  consent^ 
but  this  exemption  from  suit  is  limited  to  actions  directly  against 
it  by  name,  and  does  not  apply  in  favor  of  its  agent  against  persona 
asserting  private  rights.    Monagas  v.  Lieberth,  315. 

STATUTE  OF  FRAUDS.    See  Contracts,  1. 

STATUTES.    See  also  Aliens,  1;  Pleading,  3;  Taxes,  3. 

A  law  is  to  be  construed  in  its  entirety,  and  the  intention  of  the  legis- 
lature is  to  be  regarded  more  than  grammatical  rules.  The  usury 
law  of  Porto  Rico  of  March  1st,  1902,  does  not  apply  to  contracts 
made  prior  to  its  passage.     Battistini  v.  Crosas,  62. 

STREAMS.    See  Waters. 

SUBPCENA.    See  Conflict  of  Laws.  j 

SUBROGATION.    See  Contempt,  2;  Judgment,  8. 

SUPERSEDEAS.    See  Appeal  and  Error,  3,  4. 

SUSPENSION  OF  PAYMENTS.    See  also  Bankruptcy,  2;  Receivers,  6. 

General  military  order  224,  relative  to  suspension  of  payments,  construed 
in  connection  with  the  Code  of  Commerce  and  Code  of  Procedure,, 
does  not  bind  creditors  who  are  not  present  at  the  creditors'  meeting, 
and  who  have  not  been  notified  of  the  proceedings.  Joff4  Bros.  &. 
Co.  V.  Fernandez  &  Co.  299. 

TAXES.     See  also  Bills  and  Notes,  2;  Equity,  3;  Municipal  Corpora- 
tions, 4-6. 

1.  An  army  post  exchange  is  an  institution  for  private  benefit;  and  tax- 

ation of  its  property  will  not  impede  the  efficient  exercise  of  govern- 
mental powers.     Mackliu  v.  Hollander,  371. 

2.  Property  is  not  exempt  from  local  taxation  merely  because  it  is  the 

property  of  a  government  agent.  It  must  be  shown  that  the  tax- 
ation interferes  with  the  governmental  instrumentality  in  executing 
the  government  purpose.     Id. 
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TAXES— continued. 

3.  Taxes  need  not  be  collected  by  a  suit  or  judicial  process  in  a  court,  but 
may  be  by  a  summary  process,  such  as  forfeiture;  and  this  is  "due 
process  of  law."  But  a  statute  of  forfeiture  must  be  construed 
strictly,  and  not  to  devest  title  without  inquest  of  oflSce  except  by 
express  terms  or  necessary  implication.  Dcsola  k  Ramirez  v.  Will- 
oughby,  344. 

4.  The  autonomic  Constitution  of  1897  did  not  repeal  the  municipal  law 
limiting  the  levying  of  a  consumption  tax  to  such  articles  as  were 
consumed  in  the  town  levying  the  tax,  and  limiting  such  tax  to  25 
per  centum  of  the  -value  of  the  article.  Vincente  &  Co.  v.  San 
Juan,  154. 

TAX  TITLE.    See  Evidence,  7. 

TENANTS  IN  COMMON.    See  Adverse  Possession,  3. 

TIME.    Sec  Appeal  and  Esrob,  3;  Pleading,  17;  Review,  1. 

TITLE.     See  Evidence,  2. 

TREATIES.    See  Public  Lands;  Wab,  1;  Watebs,  1. 

TRESPASS.     See   Damages,   2,   3;    Injunction,   3;    Municipal   Cobpo- 
BATiONS,  1,  2;  Pleading,  13;  Railboads,  4-6. 

TRESPASS  ON  THE  CASE.    See  Case. 

TRIAL. 

The  jury  are  the  judges  of  the  evidence,  and  must  determine  the  righta 
of  the  parties  from  it.  It  is  their  province  to  determine  if  rent  was 
due  by  defendant  to  plaintiff,  and  if  so,  how  much.  San  Juan  Light 
&  T.  Co.  V.  Segura,  507. 

TRUSTS.    See  Limitation  of  Actions,  1. 

UNITED  STATES.    See  also  Evidence,  1;  Watebs,  1. 

Property  of  the  United  States  cannot  be  sold  or  disposed  of  by  any  execu- 
tive or  military  officer  without  the  authority  of  the  Congress  of  the 
United  States.     United  States  v.  De  Porrata  Doria,  417. 

UNITED  STATES   COMMISSIONERS.     See  Commissionebs. 

USAGE,     See  Wab. 

VENDOR  AND  PURCHASER.    See  Evidence,  2. 
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VERIFICATION.    See  Bawkbuptcy,  9-12;  Pleading,  2. 
VESTED  RIGHTS.    See  Constitutional  Law. 
WAIVER.    See  Insurance,  »-10,  12,  13;  Real  Pbopebtt,  3. 

WAR. 

1.  The  signing  of  the  protocol  and  the  proclamation  of  the  President  did 
not  end  the  war  with  Spain.  It  ended  by  the  ratification  of  the 
treaty  of  peace  by  both  parties.     Ribas  6  Hi  jo  v.  United  States,  71. 

2.  Until  such  ratification  the  war  power  had  the  right  to  hold  and   lue, 

without  compensation,  the  private  property  of  the  enemy,  which  it 
had  seized  during  the  war  for  necessary  use.    Id. 

3.  The  sti'ictum  jus  is  that  private  movable  property  on  land  of  an  enemy 

is  liable  to  seizure;  this  was  the  former  custom,  but  the  modem 
usage,  with  some  exceptions,  is  to  exempt  it.  Ribas  6  Hijo  v. 
United  States,  67. 

4.  It  is,  however,  a  rule  of  international  law  that  the  private  property  of 

an  enemy  may  be  taken  and  used  if  necessary,  by  the  war  power, 
without  compensation  to  the  owner.    Id. 

WAREHOUSEMEN.    See  Case,  1. 

WAR  SHIP.    See  Intebnational  Law. 

WASTE.    See  Injunction,  6;  Receivers,  5. 

WATERS.    See  also  Injunction,  7,  8;  Public  Lands. 

1.  The  ownership  of  streams  in  Porto  Rico,  which  belonged  to  the  Spanish 

government,  for  public  use,  was  transferred  by  the  treaty  of  cession 
to  the  United  States.     Arpin  v.  Valdes,  394. 

2.  By  the  act  of  Congress,  April  12th,  1900,  the  power  to  grant  franchises 

in  such  streams  was  conferred  upon  the  executive  council.  This 
duty  by  the  executive  council  is  not  subject  to  the  direction  of  the 
courts,  save  to  protect  vested  rights.  A  bill  which  substantially  is 
one  to  review  its  action  is  demurrable.     Id. 

WHARVES.    See  Injunction,  7,  8;  Public  Lands. 

WITNESSES.    See  also  Contempt,  3;  Costs  and  Fees,  4. 

1.  Under  §  858,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  S^t.  1901,  p.  659),  all 
parties  and  persons  are  competent  witnesses  in  a  civil  action,  save 
that  in  actions  by  or  against  executors,  administrators,  or  guard- 
ians a  party  to  the  suit  shall  not  testify  against  them  as  to  any 
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WITNESSES— con/tni««d. 

traiMaction  with  or  statement  by  the  tefltiitor.  inte.state,  or  ward, 
unless  called  to  do  so  by  them.     Fajardo  de  Salazar  v.  Costa,  119. 

2.  A  bankrupt  may  be  examined  and  cross-examined  like  any  other  wit- 
ness.   Re  Rauchenplat,  461. 

i'lelf -crimination. 
aik  3.  A  witness  cannot  be  compelled  to  give  testimony  which  will,  or  is  likely 

:Kar  to,  incriminate  him.     Re  Decker,  381.  . 

4.  A  witness  will  not  be  compelled  in  any  investigation  to  give  evidence 
aal>  tending  to  show  that  he  has  committed  a  crime.     Id. 

5.  A  witness  is  not  deprived  of  this  right  because  there  is  a  statute  pro- 
viding that  his  testimony  shall  not  be  used  against  him.     Id. 

Compenftation. 

6.  A  witness  before  a  United  States  commissioner  is  entitled  to  but  5  cents 

a  mile  as  mileage.     The  act  of  Congress  of  March  2d,  1901,  relative 
to  Porto  Rico,  allowing  more,  applies  only  to  witnesses  in  court. 
CT.  United  States  v.  Butler,  411. 

^  7.  A  witness  is  entitled  to  mileage  only  while  traveling,  and  not  to  a  per 

diem.  He  must  not  adopt  an  expensive  mode  of  travel,  even  to  be  at 
the  hearing  in  time.  There  is  no  law  authorizing  allowance  of  actual 
expenses  to  private  individuals.     Id. 

8.  A  witness  duly  subpoenaed  is  not  entitled  to  a  per  diem  while  traveling 
to  and  from  the  court,  but  only  to  mileage.  Rodriguez  y  Garcia  v. 
North  German  F.  Ins.  Co.  233. 
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WOMEN.    See  Citizenship. 

WHIT  AND  PROCESS.    See  also  Possession. 

1.  Under  the  rules  of  this  court,  service  of  process  upon  one  member  of  a 

firm  brings  the  firm  into  court  as  to  the  firm  property;  but  there 
can  be  no  personal  judgment  against  a  partner  not  served.  RufTer  v. 
Castello,  357. 

2.  Service  upon  a  nonresident  defendant  by  publication  in  an  action   not 

to  enforce  a  lien,  and  prior  to  the  attachment  of  his  property  or  its 
seizure  in  some  way,  is  a  nullity.  Yrizarry  de  Silen  v.  Sabater  y 
Oliver,    183. 

3.  Where  a  nonresident  defendant  whose  place  of  residence  is   unknown 

has  property  within  the  district,  the  court  may  allow  substituted 
service  upon  the  defendant's  attorney  in  fact  residing  within  the 
district,  with  an  order  of  sequestration  of  defendant's  property. 
This  will  give  jurisdiction  in  rem,  if  not  in  personam.     Id. 

WRIT  OF  ERROR.    See  Appeal  and  Error. 
Porto  Rico — 36. 
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